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PROHIBITING WITHHOLDING OR IMPOUNDMENT OF 
APPROPRIATIONS AND AMENDING THE ANTIDEFI- 
CIENCY ACT 


(H. R. 11441, H. R. 11541, H. R. 11682, and H. R. 7103) 





TUESDAY, MAY 20, 1958 


House oF REPRESENTATIVES, 
EXECUTIVE AND LEGISLATIVE REORGANIZATION SUBCOM- 
MITTEE, OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met at 10 a. m., in room 1501, Hon. William L. 
Dawson (chairman of the subcommittee) presiding. 

Present: Representatives Dawson (presiding), Harden, Brown, and 
Michel. 

Also present: Representatives Hébert, Lipscomb, Roosevelt, and 
Porter. 

Staff members present: Elmer W. Henderson, subcommittee coun- 
sel; Orville S. Poland, general counsel; and William A. Young. 

Chairman Dawson. The Subcommittee on Executive and Legis- 
lative Reorganization of the House Committee on Government 
Operations begins hearings this morning on three identical bills to 
prohibit the withholding or impoundment of appropriations: H. R. 
11441, by Congressman Hébert; H. R. 11541, by Congressman 
Zelenko; and H. R. 11682, by Congressman Roosevelt. 

We shall also consider H. R. 7103, by Congressman Porter, which 
would strengthen the penalty provisions contained in the Antideficiency 
Act. 

Certain reports on these bills from the Bureau of the Budget and 
the General Accounting Office have already been circulated to mem- 
bers of the subcommittee. 

(H. R. 11441, H. R. 11541, and H. R. 11682 are identical bills; 
H. R. 11441 and H. R. 7103 follow:) 


[H. R. 11441, 85th Cong., 2d sess.] 
A BILL To prohibit the withholding or impoundment of appropriations 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding any other provision of law, 
it shall be unlawful for any officer, agent or employee of the United States, or any 
department, bureau or agency thereof to withhold or impound or otherwise prevent 
any moneys appropriated by the Congress from being promptly used or applied 


by contract or otherwise for the purpose designated in the Act appropriating the 
same. 


1 
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{H. R. 7103, 85th Cong., Ist sess.] 


A BILL To amend subsection (i) (1) of section 3679 of the Revised Statutes to extend the penalty provision 
of such subsection to violations of the requirement of apportionment of certain appropriations to avoid the 
necessity for deficiency or supplemental appropriations, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That subsection (i) (1) of section 3679 of the Re- 
vised Statutes, as amended (31 U. S. C. 665 (i) (1)), is amended to read as follows: 

“@) (1) In addition to any penalty or liability under other law, any officer or 
employee of the United States who shall violate subsection (a), (b), (e) (1), or (h) 
of this section shall be subjected to appropriate administrative discipline, includ- 
ing, when circumstances warrant, suspension from duty without pay or removal 
from office; and any officer or employee of the United States who shall knowingly 
and willfully violate subsection (a), (b), (c) (1), or (h) of this section shall, upon 
conviction, be fined not more than $5,000 or imprisoned for not more than two 
years, or both.” 

Sec. 2. The amendment made by the first section of this Act shall become 
Menive on the first day of the first calendar month which begins after the date of 
enactment of this Act and shall be applicable only on and after such effective date. 





oo Dee from the Bureau of the Budget and the General Account- 
ing Office follow :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 2 , 1958. 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations. 


My Dear Mr. CuarrMan: This is in response to your letters of March 19, 
March 24, March 28, and April 28, requesting reports on H. R. 11441, a bill to 
prohibit the withholding or impoundment of appropriations, and on H. R. 11541 
and H. R. 11682, which are identical to the first-mentioned bill. 

Each of these bills would make it unlawful for any officer, agent, or employee 
of the United States to withhold, impound, or otherwise prevent any appropriated 
moneys from being promptly used or applied by contract or otherwise for the pur- 
poses designated in the appropriation act. 

The Congress has for nearly a hundred years been concerned with the prevention 
of deficiency spending of appropriated funds—that is, the spending of funds by 
Government agencies at a rate which exhausts the appropriation prior to the end 
of the period for which it is made, thus requiring either a supplemental appropria- 
tion or a drastic curtailment of the activities financed by the appropriation. This 
concern has resulted in a number of legislative enactments, beginning with the 
act of July 12, 1870 (16 Stat. 251), from which has been derived the present 
Antideficiency Act (sec. 3679 of the Revised Statutes, as amended, 31 U. 8. C. 665). 
The latest substantial revision of section 3679 was effected by section 1211 of the 
General Appropriation Act, 1951. 

The original section 3679 of the Revised Statutes prohibited only the spending 
of sums in excess of appropriations, or the involving of the Government in any 
contract for the future payment of money in excess of appropriations. However, 
this apparently was not sufficient to accomplish the legislative purpose and, by 
the act of March 3, 1905 (33 Stat. 1257), the Congress provided for an apportion- 
ment system. In the words of the act, this was to “prevent undue expenditures 
in one portion of the year that may require deficiency or additional appropriations 
to complete the service of the fiscal year; * * *.”’ A system of apportionment 
of appropriations has been required by law since that date. 

The basic prohibition that ‘‘No officer or employee of the United States shall 
make or authorize an expenditure from or create or authorize an obligation 
under any appropriation or fund in excess of the amount available therein; * * *” 
remains in the present Antideficiency Act. In order to insure that this prohibi- 
tion may be observed, it is obviously necessary for the departments and agencies 
to have available to them a system for the administrative control of funds, such 
as that which is required by subsection (g) of the present statute. That is to say, 
control over the timing of the use of appropriations, and authority to establish 
administrative reserves, must be maintained if provision is to be made—without 
exceeding the amount of the appropriation—for necessary obligations and expend- 
itures for emergency or unforeseen purposes that may arise from time to time. 
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The statute now requires apportionment of appropriations to the op of the 
executive branch of the Government by the Director of the Bureau of the Budget, 
and of appropriations available to the legislative branch, the judiciary, and the 
District of Columbia, by the respective officer having administrative control of the 
funds. The major purposes are, in the words of the act, “* * * to achieve the 
most effective and economical use’’ of funds and—for appropriations available for 
a definite period of time—‘'* * * to prevent obligation or expenditure thereof in 
a manner which would indicate a necessity for deficiency or supplemental appro- 
priations * * *.’’ In order to accomplish these purposes, reserves are authorized 
to be established by the apportioning officer. hey may be established to ‘‘pro- 
vide for contingencies, or to effect savings whenever savings are made possible by 
or through changes in requirements, greater efficiency of operations, or other de- 
velopments subsequent to the date on which such appropriation was made avail- 
able.” The Committee on payers of the Sou of Representatives, in 
reporting the revision now in effect, stated that its purpose was ‘‘to require careful 
apportionment of all types of funds expended by Federal agencies and efficient 
administration of the Government’s business” (H. Rept. No. 1797, 81st Cong., 
2d sess.). 

The enactment of any one of these bills would obviously make it impossible for 
the Antideficiency Act to continue to have any real meaning or effect. The 
Congress has never adopted the philosophy that an appropriation should be con- 
strued as a mandate to spend. In this respect, the Committee on Appropriations 
of the House of Representatives stated, in the report previously referred to, 
that— 

“Appropriation of a given amount for a particular activity constitutes only a 
ceiling upon the amount which should be expended for that activity. The 
administrative officials responsible for administration of an activity for which 
appropriation is made bear the final burden for rendering all necessary service 
with the smallest amount possible within the ceiling figure fixed by the Congress, 
Every official of the Government who has responsibility for administration of a 
program must assume a portion of the burden for the deficit in the Federal 
Treasury.” 

These bills would have the effect of changing the concept that appropriations 
are not mandates to spend into a requirement that they be spent promptly regard- 
less of any reason—however compelling—why they should not be used, or why the 
timing of their use should be controlled. To adopt the premise embodied in these 
bills, that appropriations must be fully and promptly used, would place a premium 
on waste and inefficiency and destroy every incentive for good management and 
the practice of commonsense economy. This is particularly important in times of 
rapid change in general economic conditions and with respect to programs and 
activities in which exact standards or levels of operation are not and cannot well 
be prescribed by statute. 

he Congress, in the major portion of its appropriations, provides for an entire 
fiscal year. These appropriations are usually made before the beginning of that 
fiscal year, and are based upon estimates prepared more than 6 months earlier. 
The conditions which determine the amount of appropriations often change during 
the ensuing months to such an extent that the appropriations, if fully expended as 
se bills would require, would result in an unnecessary burden on the taxpaying 
public. 

We recommend against favorable consideration of these bills. 

Sincerely yours, 
MavricE H. Stans, Director. 


CoMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 10, 1958. 
Hon. Wriuram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 


Dear Mr. Dawson: Your letters of March 19, 24, and 28, 1958, acknowledged 
March 20, 25, and 31, request our comments on H. R. 11441, H. R. 11541, and 
H. R. 11682, respectively. 

These bills, which contain identical language, would, notwithstanding any other 
provision of law, make it ‘‘unlawful for any officer, agent, or employee of the 
United States, or any department, bureau, or agency thereof to withhold or 
impound or otherwise prevent any moneys appropriated by the Congress from 
being promptly used or applied by contract or otherwise for the purpose designated 
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in the act appropriating the same.’’ The bills contain no penalty provision for 
any violation of the proposed weclituineien provision of law. Whether the with- 
holding, impoundment, or prevention of prompt use or application of appropria- 
tions should be made unlawful is a matter of policy primarily for determination 
by the Congress. We do, however, want to point out some possible effects of 
this proposal which we feel should be carefully studied before the bills are con- 
sidered favorably. 

The language of the bills is extremely broad and might be construed to prohibit 
many actions beyond what may have been intended by the sponsors of the bills. 
(See explanation of the author of H. R. 11441 at p. 4063 of the Congressional 
Record for March 17, 1958.) These bills would not only supersede the authority 
contained in subsection (c) (2) of section 3679, Revised Statutes, as amended 
(31 U. S. C. 665) (commonly called the Antideficiency Act), but they would 
make the exercise of such specific authority unlawful. That subsection provides 
as follows: 

“In apportioning any appropriation, reserves may be established to provide 
for contingencies, or to effect savings whenever savings are made possible by or 
through changes in requirements, greater efficiency of operations, or other develop- 
ments subsequent to the date on which such appropriation was made available. 
Whenever it is determined by an officer designated in subsection (d) of this 
section to make apportionments and reapportionments that any amount so 
reserved will not be required to carry out the purposes of the appropriation 
concerned, he shall recommend the rescission of such amount in the manner 
provided in the Budget and Accounting Act, 1921, for estimates of appropria- 
tions.”’ 

The quoted subsection authorizes the Director of the Bureau of the Budget, or 
other apportioning officer, in apportioning any appropriation, to establish reserves 
to provide for contingencies or to effect savings in certain circumstances. This 
provision was enacted when the Antideficiency Act was completely revised by 
section 1211 of the General Appropriation Act, 1951 (64 Stat. 765). In reporting 
out that legislation, the House Appropriations Committee explained the purpose 
of the Antideficiency Act amendments in the following terms in the House Report 
(No. 1797, 81st Cong.) at page 9: 

‘‘Eeconomy neither begins nor ends in the Halls of Congress. Under the Budget 
and Accounting Act, it is the responsibility of the executive branch of the Gov- 
ernment to submit annually to the Congress the estimates of the amounts which 
officials in the executive branch feel are required to support the necessary activi- 
ties of the Government. The Congress reviews these estimates and decides the 
maximum amounts which must be appropriated for these various activities, and 
the annual appropriation bill provides the sums so determined by the Congress. 

“Appropriation of a given amount for a particular activity constitutes only a 
ceiling upon the amount which should be expended for that activity. The ad- 
ministrative officials responsible for administration of an activity for which appro- 
priation is made bear the final burden for rendering all necessary service with the 
smallest amount possible within the ceiling figure fixed by the Congress. Every 
official of the Government who has responsibility for administration of a program 
must assume a portion of the burden for the deficit in the Federal Treasury. In 
the first place, he must take into account the condition of the Federal finances 
when he recommends to the Bureau of the Budget the amount which, in his judg- 
ment, is necessary for supporting his activity. In the second place, it is his 
responsibility to so control and administer the activities under his jurisdiction as 
to expend as little as possible out of the funds appropriated.” 

See, also, the explanation of subsection (c) (2) at page 6836, volume 96 of the 
Congressional Record for May 10, 1950. 

Language to revise the Antideficiency Act had been drafted by the General 
Accounting Office and the Bureau of the Budget at the request of the Subcom- 
mittee on Deficiencies, Senate Committee on Appropriations, 80th Congress 
(see p. 142 of the Senate hearings on the second deficiency appropriation bill for 
1947), and jointly submitted to that subcommittee by a report dated June 5, 
1947 (B-66949). The new subsection (c) (2) was enacted in substantially the 
same language recommended in that report. The explanation contained in that 
report for the new subsection (c) (2) is, in part, as follows: 

“In addition to the matters just referred to, the Antideficiency Act, while 
designed to prevent deficiencies, does not fill the need for machinery to conserve 
appropriations which are in excess of actual requirements. This inadequacy has 
led the Congress to adopt such expedients as the provisions of the Second Defi- 
ciency Appropriation Act, 1944, and of the Second Deficiency Appropriation 
Act, 1945, referred to above, and the personnel ceiling legislation. 
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“The need for a continuous study of appropriations in order to determine 
whether such appropriations are required for the purposes for which they were 
provided is just as real in the case of appropriations for the ordinary day-to-day 
operations of the Government as it is in the case of appropriations for ‘the national 
defense, war agencies, and the prosecution of the war.’ While the appropriation 
acts referred to above provided for a continuous study of appropriations made for 
those particular purposes with a view toward repealing any parts of such appro- 
priations no longer needed, there is no express statutory provision for a similar 
study by the executive branch of other appropriations, except in the law requiring 
that personnel ceilings be established by the Director of the Bureau of the Budget. 
Under that law the Director is required to establish reserves to the extent he 
determines that savings can be effected as a result of ‘reduced personnel require- 
ments.’ The result of this is that, when savings accrue early in a fiscal year from 
causes other than reduced personnel requirements, there is no general statutory 
authority under which appropriated moneys can be reserved or impounded so 
that they may be returned to the Treasury. The natural tendency is to obligate 
such savings toward the end of the fiscal year even though there may be no essen- 
tial need therefor. Briefly, there is no specific authority such as would be neces- 
sary to provide a continuous review of all appropriations, funds, and contract 
authorizations in order to insure that such funds will not be needlessly obligated 
in cases where circumstances developing after the formulation of the estimates 
or after the enactment of the appropriation act have made it clear that such 
appropriations, funds, or contract authorizations are in excess of actual require- 
ments.” 

We believe that the authority contained in subsection (c) (2) can serve a very 
useful purpose and doubt that these bills are intended to prohibit the effecting of 
savings made possible by or through changes in requirements, greater efficiency of 
operations, or other developments subsequent to the date on which the appropria- 
tion involved was made available. If the object of the bills is to prevent delays 
in the prosecution of projects or programs or to prohibit the elimination, through 
the establishment of reserves or the withholding of funds, of projects or programs 
for which funds have been appropriated, it is suggested that language to that effect 
might more appropriately be added as a proviso following the first sentence of 
section 3679 (c) (2), Revised Statutes, as amended (31 U. 8. C. 665 (c) (2)), or 
as a proviso in the appropriation for each project desired to be so limited. This 
would not impair the authority to effect savings in appropriate cases and yet 
might accomplish what is intended by these bills. 

Also, we do not know just what is meant by the language “otherwise prevent 
any moneys appropriated by the Congress from being prompily used.’”’ [Italics 
added. ] s you know, numerous appropriations in substantial amounts are made 
“available until expended.” These appropriations, commonly referred to as 
“no-year appropriations,’ sometimes are not completely obligated for several 
years. The above-quoted language could be construed to require the obligation 
of such funds prior to the time most advantageous to the Government. For 
example, it might be desirable not to begin a new research and development 
program until some existing research or testing program is completed and the 
results become available. It would be desirable to clarify this language or, at 
least, to explain fully in the committee report what is intended. 

Sincerely yours, 
Frank H. Werrzeu, 
Assistant Comptroller General of the United States. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 10, 1957. 
Hon. Wiuu1aM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, 
Dear Mr. CuHarrMAN: Your letter of May 1, 1957, acknowledged May 2, 
ae a report on H. R. 7103. 

. R. 7103 would extend the penalty provision contained in subsection (i) (1) 
of section 3679, Revised Statutes, as amended (31 U.S. C. 665 (i) (1)), commonly 
referred to as the Antideficiency Act, to violations of the requirement for appor- 
tionment of certain appropriations so as to avoid the necessity for deficiency or 
supplemental appropriations. The requirement that the appropriations be so 
apportioned is contained in subsection (c) (1) of that act and the responsibility for 
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making the apportionments or reapportionments is vested in the Director of the 
Bureau of the Budget by subsection (d) (2) of the act. 

The Antideficiency Act was completely revised by section 1211 of the General 
Appropriation Act, 1951 (64 Stat. 765), primarily to improve the control over the 
use of appropriations so as to prevent the incurring of obligations at a rate which 
would lead to deficiency or supplemental appropriations, or to curtailment of 
necessary activities if such appropriations are not made, and to fix responsibility 
on those officers of the Government who incur deficiencies or obligate appropria- 
tions without proper authorization or at an excessive rate. At that time, the 
General Accounting Office considered the possibility of making a violation of 
subsection (c) (1) subject to the penalty provision in subsection (i) (1) of the act 
and decided that a provision in the law to that effect was unnecessary. 

The effectiveness and enforcement of the Antideficiency Act was studied by a 
temporary subcommittee of the House Committee on Appropriations during the 
Ist session of the 84th Congress, which issued an interim report to the committee 
on June 30, 1955. The subcommittee concluded that, with certain exceptions, 
the basic objectives of the Antideficiency Act were being achieved. We reviewed 
the effectiveness of the act at that time and advised the chairman of the Tem- 
porary Subcommittee To Investigate Effectiveness and Enforcement of the Anti- 
deficiency Act and Other Federal Fiscal Legislation by letter of June 26, 1956, 
B-—123914, that we did not believe that amendment of the Antideficiency Act 
was required at that time. 

The single deficiency that recently occurred in the appropriation for operations 
of the Post Office Department, which apparently prompted the introduction of 
H. R. 7103, does not, in our opinion, warrant making a violation of subsection 
(ec) (1) subject to the penal provisions of subsection (i) (1) of the act. We seriously 
doubt that such a provision would have any more deterrent effect than the present 
mandatory requirements of subsection (c) (1). The problem here involved is 
one of good administration of positive law rather than a deficiency in the law 
itself and the fact that one violation has occurred does not indicate that further 
violations of subsection (c) (1) will occur. 

In fact, we believe that public opinion, alone, is a more effective deterrent than 
any legislative changes in the Antideficiency Act which we could suggest; and 
that public opinion would tend to prevent any general practice of violating the 
Antideficiency Act in the manner involved in the Post Office Department. 

We therefore doubt that the enactment of H. R. 7103 is warranted at this time. 

Sincerely yours, 


PROHIBITING WITHHOLDING OF APPROPRIATIONS 


FraANK H. WEITZEL, 
Assistant Comptroller General of the United States. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BuREAU OF THE BubGET, 
Washington, D. C., May 24, 1957. 
Hon. Wituiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuarrman: This is in reply to your request for a report on 
H. R. 7103, a bill to amend subsection (i) (1) of section 3679 of the Revised 
Statutes to extend the penalty provision of such subsection to violations of the 
requirement of apportionment of certain appropriations to avoid the necessity 
for deficiency or supplemental appropriations, and for other purposes. 

The penalty provisions of subsection (i) (1) of section 3679 are now applicable 
to violations of subsections (a), (b), and (h). Each of these subsections prohibits 
certain specific actions, such as the making of expenditures in excess of appro- 
priations, the employing of personal services in excess of that authorized by law, 
and the creating of obligations in excess of apportionments. 

Subsection (c) (1), to which the penalty provisions would be extended by 
H. R. 7103, is not prohibitory in form and does not involve matters which are 
specific and definite. Rather, it requires that annual appropriations be so appor- 
tioned “‘as to prevent obligation or expenditure thereof in a manner which would 
indicate a necessity for deficiency or supplemental appropriations’ and that 
no-year appropriations be so apportioned ‘‘as to achieve the most effective and 
economical! use thereof.” 

The essence of subsection (c) (1) is the application of the judgment and dis- 
cretion of the apportioning official to a given set of facts. Those who are required 
to apportion appropriations for the executive branch, the legislative branch, and 
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the judiciary will be hampered in exercising their own best judgment if they are 
faced with administrative or criminal penalties because an administrative official 
or a court may later form a different judgment. 


Subsection (ce) (1) is wholly lacking in the definite standards which, under our 
constitutional system, should form the basis for the imposition of such penalties 
as fines and imprisonment. The amendment, if enforceable in the courts, would 
permit the branding of officers in the legislative, executive, and judicial branches 
of the Government as felons for judgments which, although made in good faith, 
might later appear erroneous to others. 


‘e do not recommend favorable consideration of H. R. 7103. 
Sincerely yours, 
PercivaL F. Brunpaace, Director. 
Chairman Dawson. Our first witness will be one of the authors, 
Congressman Hébert of Louisiana. Congressman Hébert. 


STATEMENT OF HON. F. EDWARD HEBERT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF LOUISIANA 


Mr. Héserr. Thank you very much, Mr. Chairman and members 
of the committee, for giving me the opportunity to appear this 
morning. I do not have a prepared statement. 

I would like to discuss very briefly the philosophy behind the 
introduction of this particular piece of legislation and in general my 
concept of what I consider the responsibility of the Congress and the 
various bureaus of the Government. 

Chairman Dawson. Won’t you come closer, Mr. Merriam? We 
have Mr. Merriam from the Bureau of the Budget. 

Mr. Hféserr. Sit next to me so you will hear very well what I 
have to say about you people. 

Mr. Chairman, I am old fashioned enough to believe that the 
Constitution really means what it says and that we have three distinct 
divisions of Government, and I am naive enough to have hopes that 
we can function under such a system. However, I believe in recent 
vears we have drifted away from that concept and the situation has 
grown to such an extent that many of us who think like I do are 
quite concerned that the Government is being controlled by unelected 
officials in the various bureaus of the Government. 

I like to call the Bureau of the Budget the unseen hand that rocks 
the cradle of the Nation because nobody on the street or rather 99 
people out of 100 do not know there is a Bureau of the Budget and 
99.9 can’t even tell you who the head of the Bureau of the Budget is, 
yet that Bureau and the individual who heads that Bureau is probably 
the most powerful man in the country and does run the country with 
the exception of the comptroller of the Department of Defense whom 
nobody baowe the name of except Congress. 

This is the situation we find ourselves in. Under my concept of 
the Government under which we live the Congress is the responsible 
body for the conduct of the business of the Nation. The Congress is 
responsible for the appropriation of funds for the operation of the 
Government. Under our concept, the various departments and the 
various services come to the Congress and make out a case and defend 
their position as to the amount of money needed to operate the 
Government. 

First, they must have an authorization from the proper legislative 
committees and then must go before the Appropriations Committee 
to justify the authorization. 
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The Appropriations Committee, in its wisdom then, either gives to 
the department making its defense or its plea for money the full 
amount of the authorization or a limited amount of the funds. This 
procedure is duplicated in the Senate of the United States. 

So, in other words, we have a 4-part review, 2 legislative committees 
of the 2 bodies, the 2 appropriations committees of the 2 bodies, then 
the bill is sent to the President and the President either approves the 
bill or vetoes it and then the Congress has an opportunity to override 
the veto or sustain the veto in any instance. 

In connection with appropriations, the Congress has steadfastly 
resisted any attempt to write into law what is aa as a line veto 
item which you gentlemen and ladies of the committee are quite 
familiar with whereby the executive department would have the 
power to strike a line item from any appropriation bill without affect- 
ing the entire stature or position of the bill. 

Now, let us see what happens as a matter of fact. 

The various departments come before the Congress, receive their 
authorization, gain the appropriation for the appropriate amount 
in the wisdom of the committee and is backed up by the action of the 
two Houses. 

Now, during recent years this procedure has grown to almost 
fantastic proportions, and I speak for, mostly from the military 
side, though I know it exists in other sides of the executive department, 
that after the individual service has come to the Congress, has de- 
fended its position and justified its need for a certain amount of money, 
they must then in turn turn to the Bureau of the Budget and get on 
their knees and make another plea to spend the money which they 
have already justified. 

The same holds true in the Defense Department in the Office of 
the Comptroller of the Defense Department. I think it is a very 
unhealthy situation. I think it is a shocking situation whereby after 
the responsible elected officials of the people decide that certain 
moneys are needed and necessary, and appropriate those moneys, 
that the departments and the agencies affected must have to go back 
and yes, I say, get on their knees and plead to spend that money 
after the elected officials have acknowledged that they need it and 
then the Executive, by using this method, is using the line veto power 
which the Congress has specifically refused time and time again to 
give the Executive. 

That is the situation and that is the reason behind the introduc- 
tion of the legislation. 

Now, we should ask—if I may be a little more specific—to indicate 
what has happened, and I speak from the experience on the military 
committees in the recent hearings on the reorganization bill, and 
the hearings will bear me out, witness after witness testified under 
oath that the real block in the development of our programs, in the 
missile program, if you please, particularly, and in other programs, 
the real block has been the Comptroller of the Defense Department 
and the Bureau of the Budget. 

We have heard a lot of hoorah and a lot of hullabaloo about reor- 
ganization of the Defense Department. Most of it is a lot of smoke 
thrown up as a screen. In reality, if the Bureau of the Budget had 
released the funds when they should have been released, and the 
Comptroller of the Defense Department had done that, we would 
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not have the obstacle in our way in ——e ng our missile and other 
programs. This is not a partisan matter because I can go back to 
the days when Mr. Johnston was the Secretary of Defense and the 
Congress specifically authorized the building of the first flush-deck 
carrier known as the United States. The bill was introduced and 
authored by the colleague of my dear friend Mr. Brown of Ohio, 
Mr. Hess. 

The Congress specifically said, ‘There shall be a flush-deck carrier.” 
The keel was laid; and overnight, without even advising the Secretary 
of the Navy who was then Mr. John Sullivan, Mr. Johnston, with 
the approval of the then President of the United States, Mr. Truman, 
canceled out the construction of the carrier though the Congress had 
appropriated the money and said, ‘‘We want this carrier built.” 

As a result of that action, the construction of our first carrier was 
thrown back some 2 or 3 years, and the figures of construction were 
practically doubled. 

Now, Mr. Eisenhower has followed in the path of his predecessors 
and had good example in the case of Mr. Roosevelt and Mr. Truman. 
In the case of those of you who are on the military, in the case of flood 
control, you will recall the funds that were authorized, appropriated, 
were withheld by the administration. 

You will further recall that in the matter of the strength of our 
air-combat arm, the Congress authorized, I think, 140 wings and that 
amount was substantially cut by the mere technique and device of 
withholding funds. 

Right here this last year the strength of the Marine Corps authorized 
and designated by the Congress is 200,000, but you do not have.a 
200,000 strength. Why? Because the appropriation funds have been 
withheld from the Marines which has compelled them to 188,000, 
which is a very, very difficult combatant strength for the Marines to 
have to carry out its full mission and this has been testified to by 
General Pate, it has been testified to by Admiral Burke and you can 
just cite these instance after instance whereby, by the technique of 
withholding funds and not following the instructions, or the mandate 
of the Congress, the objective of defeating the Congress has been 
accomplished. 

Now, as to the language of the bill, it is a very difficult matter to 
legislate in areas of this nature as you can well understand. There 
are times when moneys should be withheld perhaps very justly, and 
I do not address myself to these exceptions, but address myself to 
the overall pattern and philosophy behind the purpose and the 
operation of these bureaus. 

To say specifically you shall spend X number of dollars or you 
shall be jailed, or there will be a penalty, will be a very difficult piece 
of legislation to write. So I have approached this matter with the 
general objective in view by making it unlawful for any individual or 
agency to withhold appropriated funds unduly and then, of course, 
it naturally follows that if an elected or appointed official commits 
an unlawful act, he is subject to removal from office. 

But the real and the most potent factor behind the introduction of 
this legislation is to bring into focus to the American Nation exactly 
what is going on in our executive department of Government and to 
give an expression of the Congress as to its attitude on this matter. 
I have been fighting this fight for many, many years, and I have been a 
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lone voice in the wilderness, and it was very reassuring that particu- 
larly during this session of Congress so many Members of Congress 
have come around to my way of thinking and want to bring the matter 
to the attention of the people. I was very, very appreciative of the 
fact that Mr. Roosevelt and Mr. Zelenko agreed and asked to intro- 
duce similar bills because I think that never at any time, certainly 
since the 18 years I have been here, have I heard so much discontent 
and so much concern on the part of Members of the House who express 
themselves to me privately and many on the floor have said publicly 
their great concern that is going on in the usurpation of the power 
by the Executive. 

That is a very, very old story, as Mr. Roosevelt knows, in his own 
family when his father was there in his great tenure of office. Congress 
is not without fault. Congress is as culpable as the agencies because 
it has been the Congress which has abrogated its power in too many 
instances and it has been the Congress that has allowed such abuses 
to grow without checkmating them early in their history. 

So, Mr. Chairman, I thank you and the members of the committee 
for having indulged me in perhaps philosophizing a bit, but certainly 
giving forth the reasons why this legislation is before you and may I 
say that I greatly appreciate the expeditious manner in which your 
committee handled the legislation to bring it to a public hearing. 

Chairman Dawson. Thank you. 

Mrs. Harden? 

Mrs. Harpen. No questions. 

Chairman Dawson. Mr. Brown? 

Mr. Brown. Well, I want to say in the beginning, Mr. Chairman, 
that Mr. Hébert is one of the most able Members of the Congress, 
and has done a great deal in the years he has been here to bring about 
greater economy and efficiency in the expenditure of public funds, 
especially in the field of national defense. 

I believe he has brought to us here this morning a problem that is 
indeed a serious one. There is more than one side to it, and, as he 
so ably said, I think there have been times when the Chief Executive, 
or some of the agencies in the executive branch of the Government 
have not used the best of wisdom, and there have been other times 
when, in my opinion, the Congress has not been quite as wise or quite 
as careful as it might have been in connection with appropriations. 

If I recall correctly, Mr. Chairman, at the beginning of the present 
fiscal year, we had a carryover of some $70 billion of appropriations 
made in previous years. 

Of course, the reason why some of those appropriations were not 
spent is that they were continuing appropriations. A great many 
people, as well as myself, feel the Congress has been too liberal with 
the people’s money in the last few years, and there are times, as 
Mr. Hébert pointed out, that the Congress has appropriated money 
that if it had been spent would have been a foolish expenditure. 

I recall we authorized and appropriated money for the construction 
of 2 battleships for $400 million. After we spent $60 million the 
Navy decided not to build the battleships. They wanted something 
else. I never found out what was done with the rest of the funds. 
It may still be in the carryover funds of the Defense Department. 
I recall in the Department of the Air Force, certain officials of the 
executive branch of the Government told Congress all about how the 
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Russians had so many long-range bombers that we were in mortal 
danger, and we appropriated another $900 million for B—52’s and then 
30 days later we were told a mistake in intelligence had been made 
and the money was not needed, but the money was gone. 

I think—and we tried to do just that in H. R. 8002, which passed 
this committee and passed the House—that there should be greater 
congressional control over appropriations and more authority to re- 
capture appropriations. Perhaps there is also some necessity for 
legislation of this type that would require the executive branch and 
the various agencies to carry out the intent and the purpose of the 
Congress. 

Yet I sort of shudder, to be very frank about it, when I look at 
legislation that says ‘“‘you have to spend the money.” We are going, 
to force you to spend what we give you and you have to doso promptly. 
Perhaps there are times when the money shouldn’t be spent. 

What would you do about a case like that, Mr. Hébert? 

Mr. Hésert. I am glad you raised that question. The language 
in the legislation is an expression of a desire in general terms. 

Now, what I am trying to get at, and the objective I am trying to 
accomplish is some sensible and logical manner of approach to the 
expenditure of funds. I recognize, and said so originally, that there 
are times when we should not spend it, but I am taking it the other way, 
the other extreme approach in this legislation and perhaps to bring 
it into better balance in the center. 

In this connection, what I object to is, for instance, in the Marine 
Corps situation, the Marines say, ‘‘We need 200,000 men to have an 
effective combat mission carried out.’”’ That is the testimony of the 
military experts. All right. 

So we give them the money for the 200,000 men, but then by the 
device of withholding funds, the Bureau of the Budget or the Depart- 
ment of the Defense, the Comptroller withholds the funds and pulls 
back in so the Marines can only have 188,000. 

That is definitely against the intent of the Congress. If we could 
stretch that out to its logical conclusion, the Bureau of the Budget 
could withhold all funds and destroy the Marine Corps entirely. 
Of course, it is a farfetched idea, but I am showing the principle and 
the modus operandi in these methods. 

In the flush-deck carrier, for instance, the Congress said, ‘‘We 
want this. This is on the judgment of the best military information 
we can get” and yet one man, one man decided that that should not be. 

Now, those abuses, those extreme abuses—I can well recall after 
World War II that the Committee on Armed Services, the old Naval 
Affairs Committee and the Old Naval Affairs Committee of the 
Senate held hearings and conferences for some 2 or 3 weeks to set the 
peacetime strength of the Navy. 

The Bureau of the Budget, in 3 hours, cut it back some 10 or 15 
percent. 

I’m still trying to find out what admiral sits on the Bureau of the 
Budget. I cannot find out what experts sit there. They are the 
faceless people. We cannot put our hands on these things. 

140 wings of the Air Force were cut back. Flood control moneys 
were cut back. Those are specific and definite matters. 

I am not talking about the appropriation of funds and what you 
will spend here and there. I am talking about the complete elimina- 














12 PROHIBITING WITHHOLDING OF APPROPRIATIONS 


tion, the use of the line veto item under another name. That is 
what I am talking about. 

Does that answer your question? 

I am not talking about appropriating funds. Let me say this: 
That one admiral 1. know resigned. He said he was tired of having 
to ‘go back and rejustifying what he already had justified. Our 
Spanish base program was delayed, which was so vital to the defense 
of this country, by the Defense of this country. Those are:the things 
I am talking about. 

Mr. Brown. I agreed with you in the beginning that the problem 
exists. The question in my mind is whether legislation of this type is 
the proper approach to its solution. You say that the money must be 
promptly used and, of course, if it applies to one appropriation, it 
applies to all. 

The Chief Executive, I believe you will agree, does have some 
responsibility as to the expenditure of funds within his own branch of 
the Government. He has to make some decisions in the public 
interest, and there has to be, to a certain extent in my opinion, 
mutual trust between the legislative branch and the executive branch. 

You make a very good argument and an able argument as to why 
this should be done in this way. You point out certain situations in 
connection with our defense, but I am not unmindful of the fact that a 
lot of people come up here to Capitol Hill and ask for a lot of appro- 

riations, and in my opinion, after some 40 years’ experience in public 
ife, the average applicant usually asks for 25 to 50 percent more in 
funds than he needs or expects to get. 

They later laugh about it and say Congress did not cut us as bad 
as we thought they would. We are better off than we thought. 
Somebody in the Navy sold the idea to the Congress that it needed 
the money for those battleships, then later decided they didn’t need 
them. Someone changed his mind. Perhaps if we had someone in 
the executive branch, especially the President, to have talked with the 
Navy Department, and said in the beginning we did not need the 
battleships, we would not have spent $60 million before we scrapped 
the keels. The same thing happened as to those airplanes. 

I am just wondering if this bill is as wise—I realize and appreciate 
the problem and know what you want to do and I give you great 
credit therefor, the situation you want to meet, but whether the answer 
is to enact legislation which simply says that you must promptly use 
the money— 

Mr. Héserr. I am not wedded to the language of the bill at all, 
as I told you in the beginning. I am leaving it to the wisdom of the 
able members of this committee to perhaps come up with the solution. 

Chairman Dawson. That is you, Mr. Brown. 

Mr. Hésert. My interest is to put it out and put the cause on the 
table and let the country know what we are confronted with. I agree 
with what you say about the Congress, but the lack of responsibility 
in discharging our power should not allow the executive branch to 
do this. 

Mr. Brown. I agree with you. I do not think the members of the 
committee have any more wisdom than you have. We are no more 
able to draw the legislation to do the thing that you think should be 
accomplished. You would make it unlawful under this bill not to 
spend money regardless of how necessary the spending thereof may 
be, after it is appropriated. 
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Mr. Porter’s bill goes further and puts on criminal penalties. 

Mr. Hésert. There is another bill which abolishes the Bureau of 
the Budget too. Maybe that is the best solution. 

Mr. Brown. I have—off the record. 

(Discussion off the record.) 

Mr. Brown. This legislation worries me because I appreciate the 
problem and I appreciate the difficulty in drafting a bill that will say 
“spend it when it is right and do not spend it when it is wrong.” 

Congress is not always so wise. We have passed legislation, and I 
voted for some things that have gone through Congress that I am not 
sure was wise, or as wise as many of us first thought. 

I think you have brought a problem here; that is a serious one but 
this suggested legislation is pretty far-reaching. 

Mr. Hépert. [ am trying to bring the two ends of the pendulum to 
the center if I can. 

Mr. Brown. We would appreciate it much more if you brought us 
the answer, as well as the problem, and I am not convinced this is the 
answer. 

Chairman Dawson. Mr. Michel. 

Mr. Micugx. Mr. Chairman, I would withhold my judgment until 
all the testimony is in, but I would certainly say at this time that I 
am in sympathy with what the gentleman from Louisiana wants to 
do by way of his legislation. 

Just recently I had occasion to check with the Defense Department 
on several items that were in the appropriations bills that were passed 
by the Congress, Authorizing Expenditures and they were not out- 
moded items at all, but equipment that had the approval of General 
Gavin in Research and Development. Inasmuch as the equipment 
was produced in my particular district, I became curious as to why 
only $100,000 or $200,000 was allocated. I found out the funds were 
withheld by someone and to try to nail the individual down is awfully 
hard for a Member of Congress, and there is no question but that 
there is a problem here, and, as Mr. Brown indicates, we are probably 
supposed to find the solution somewhere. 

I think it is a very real problem and one in which we ought to do 
something to try to resolve it. 

Chairman Dawson. Mr. Lipscomb. 

Mr. Lipscoms. I appreciate your courtesy in giving me the oppor- 
tunity to sit with the subcommittee. I am very interested in this 
subject, as you know, and came to listen. I think that, as stated by 
several other members, there is a real problem here and I hope that 
eventually Congress will find the answer as to how Government 
expenditures may be made in the most efficient way. If I can listen, 
I will appreciate it very much. 

Chairman Dawson. Mr. Porter, do you have any questions that 
you would like to ask at this point? 

Mr. Porter. No. 

Chairman Dawson. Mr. Roosevelt, do you have some questions 
you want to ask Mr. Hébert? 

Mr. Roosrvetr. No. I have some prepared testimony that I 
would like to present in answering some of the points that Mr. Brown 
raised. 

Chairman Dawson. You are the next witness. We will get around 
to you. 


27693—58——3 
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The Department of Defense first makes its application to the 
Budget, does it not? They pass on their request before it is sent to 
the Appropriations Committee? 

Mr. Brown. Sometimes. Not always. 

Mr. Héperr. It has to clear the Bureau of the Budget. 

Mr. Brown. We have passed a great many bills that had items in 
them the Budget had not cleared. 

Mr. Hésert. The procedure is that they are supposed to clear. 

Mr. Brown. That is the usual procedure. 

Mr. Héserr. Not only does the Bureau of the Budget hold a rope 
around the neck of the Department, but also around the neck of the 
Congress. The Bureau of the Budget is a fiscal agency yet any legis- 
lation not involving money must have the stamp of approval of the 
Bureau of the Budget before it gets anywhere on this Hill. 

Mr. Brown. There have been a great many bills passed by Con- 
gress that had the opposition of the Bureau of the Budget. 

Mr. Hésert. In the Armed Services we are an independent body. 

Chairman Dawson. The Appropriations Committee also. 

Mr. Hésert. That is correct. That is the procedure. For in- 
stance, in the Armed Forces, the procedure is this: The Armed Forces 
first, the services make their budgetary requirements up. Of course, 
we know there is a lot of fat in it. That is human nature. We do 
it ourselves, knowing that it is going to be cut down. That is our 
responsibility tocatch them. Then it goes to the Secretary and Comp- 
troller of Defense. Then it is trimmed down a little bit more. The 
Secretary trims it down. He submits it to the Bureau of the Budget 
and they trim it a little bit more. Then it comes back to the Depart- 
ment and they bring it to the Congress for its authorization, in which 
the services are prohibited from going any further than what the 
Bureau of the Budget or the Department has allowed them unless a 
Member of Congress is so wise, and there are so few to ask the right 
questions to ask the witness. 

The witness will not volunteer anything, knowing what happens to 
people who do not behave themselves. Then it goes to Congress for 
approval of the bill for authorization. Then that goes through to the 
Appropriations Committee and then on to the President. That is the 
way it is supposed to operate. 

Chairman Dawson. Mr. Henderson? 

Mr. Henpverson. Mr. Hébert, your bill seems to run head-on into 
the Antideficiency Act according to a number of reports we have 
received. Have you given that any thought? 

Mr. Hésert. How does it do that specifically? 

Mr. Henperson. The Antideficiency Act gives the Director of the 
Bureau of the Budget power to apportion funds. 

Mr. Hésert. That is right. 

Mr. Henperson. They feel that the passage of your legislation 
would take that authority away from them to a great extent. 

Mr. Hésert. I think that is a misleading statement on the part 
of the Bureau of the Budget. I am not talking about the right to 
apportion funds. I am talking about the practice of withholding 
funds, to deny what the Congress has authorized. That is what | 
am talking about. 

In the case of the Marines, X number of dollars was appropriated, 
but through the practice and the device of withholding the funds, 
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the accomplishment of reducing the Marines is obtained; the same 
will obtain on the part of the Army whereby right now the Congress 
has authorized and is ready to appropriate money for an army of 3 
million something. I forget the figures. They escape me now. 

But, by withholding these funds, they would say to Congress, 
“You can’t have that army” and the Constitution specifically and 
definitely spells out that it is the Congress that has the authority and 
responsibility of supporting and maintaining an army and a navy 
and the President is merely the executive in that instance to carry 
out what the Congress has said he should do, so this raising this 
other question about the deficiency proposition is misleading and not 
accurate. 

I am talking about defeating the purpose for which the Congress 
appropriates the money. If we do not collect enough taxes and we 
do not have it, of course, somebody has to apportion the money out. 
Suppose somebody controls the money as to when it is to be spent. 
Nobody argues that. I base my argument on the deliberate usurpa- 
tion of power and beyond what the law says. So that is not a valid 
observation on the part of the Bureau of the Budget. 

Mr. Henperson. What authority would you suggest that the 
President and the Bureau of the Budget might have to do this? 

Mr. Hésert. To do what? 

Mr. Henperson. To usurp the power you indicate. 

Mr. Hépert. You and I have been around here long enough to 
know you do not need power to usurp power. That is done every 
day. The Congress does not step in and say, “Look at what you are 
doing. _The departments are patient people. The Congress turns 
over “and they are here forever. They bide their time. When the 
time is ripe, they come in and strike. That is our lack of discharge 
of responsibility.” 

Mr. Henpverson. I wondered if you knew of any conflict within the 
laws that would enable—— 

Mr. Héperr. I know of no authority in the law. If we discharge 
our duty and call their hand on it—— 

Mr. Henperson. Thank you very much, Mr. Hébert. 

Mr. Hézert. Thank you, Mr. Chairman. 

Chairman Dawson. I hope you will sit with us and question any 
witnesses that testify if they raise a question } you are interested in. 

We have with us the Congressman from California, the Honorable 


James Roosevelt. He is the author of H. R. 11682. The stage is 
yours, Mr. Roosevelt. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Roosevetr. Thank you, Mr. Chairman and members of 
the committee. 

May I first say I have prepared a little statement here for the record. 
It it may go in as it is written, I would appreciate it very much, Mr. 
Chairman, but I would like to add, as I go down it, a few observations. 

First of all, of course, my bill is an exact copy of Mr. Hébert’s bill 
and I would not have even known about this subject except for his 
biil and the discussion which he very capably and ably made of it. 
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At the time I introduced my bill, I also made a statement in relation 
to it and you will notice in my prepared statement that I have em- 
phasized in the second paragraph and perhaps it would be well if I 
read it, that following the usual procedures which you, Mr. Chairman, 
and Mr. Hébert, have already analyzed and followed, that at present 
if circumstances change after congressional action and deficiency or 
supplemental appropriations appear necessary, the departments seek 
additional funds from the Congress. 

In other words, we have got one end of the stick taken care of. If 
there isn’t enough money, why the Executive can come back to the 
Congress and secure more money. 

Now, on the reverse side, if we appropriate too much money, up 
until now, the whole procedure has been to leave to the Executive 
the right or the duty, perhaps, not to spend it, but they have gone 
further than that. They have actually used their judgment as to 
whether or not the project which the Congress decided was a good 
project, they have decided it was not a good project and therefore 
they have gone beyond the economy phase of it, which I think can be 
justified, and which I hope in a minute to be able to talk about a little 
further, but they have gone beyond the economy side of it and actually 
usurped the power of Congress to decide what is a good or bad project. 

Chairman Dawson. Suppose after we have made appropriations 
which they O.K.’d in the first instance, they who are charged with 
the responsibility of carrying it out change their opinion about the 
situation and decide that such a program is not necessary. What 
steps ought they to take at that point, if any? 

Mr. Roosevett. Mr. Chairman, you will see—and I incidentally 
said this on the floor of the Congress when I introduced the bill—I have 
a sentence here where I have said completion of congressional powers 
to control the financing of Government requires that if savings are 
possible or programs must be modified to make timely use of such 
things as technological developments, for instance, the Congress should 
be informed so that appropriations may be rescinded or transfers 
authorized. 

In other words, if there are changes to be made, it seems to me that 
the Executive should be empowered to come back to the Congress 
and say to the Congress, ‘‘We are sorry we don’t think this is needed, 
or wise at this time,’ and the Congress should pass upon that, and if 
the Congress agrees with the President and the executive branch 
and the Bureau of the Budget, then it seems to me that the Congress 
should take the action and the rescinding should take place. 

If, on the other hand, it is simply a whim of the Executive that he 
just’ doesn’t want to spend the money because somebody in the 
executive branch doesn’t like the project, that is an entirely different 
thing. That is what we are primarily aiming at. 

Mr. H&éspert. That is right. 

Mr. Roosrevertr. I would like to very respectfully suggest that 
Mr. Hébert’s bill go a little bit further—my bill too, for that matter 
and we make a similar provision that authorizes deficiency re 
that we in turn authorize the Executive to come back and ask for : 
rescinding of the appropriation. 

Chairman Dawson. Would you authorize an appropriate amend- 
ment? 

Mr. Roosrve rt. Yes. 
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Mr. Lipscoms. That is one of the provisions of H. R. 8002 which 
was passed by the House a couple of months ago. This is included in 
that bill and would accomplish what you are talking about. It is 
now pending in the Senate. 

Mr. Roosevetr. That is exactly right. We can use exactly the 
same language as a guide if the committee wants to change it anyway, 
but I think that section does do the job and I think it could be incor- 
porated. However, the rest of this bill is necessary to stop the 
Executive from what I think is an undue usurping of legislative 
power. 

I think, too, that there is further justification for this than just the 
governmental aspect of it. I think, as I have tried to point out in 
my statement, that we have overlooked the tremendous dependence 
that business has upon the action of the Government and if the 
Congress appropriates money for projects there are plans immediately 
laid by the people who are going to be affected by it in order that they 
may be prepared to take advantage of the public money which it is 
expected will be expended. 

If this is, as it has been in the past, left to the whim of the Execu- 
tive, without rhyme or reason, this makes a very uncertain condition 
for business as a whole. They never know which projects will go 
through, even though some of them have been started. To part of 
this, | think, every Member of Congress can testify that the same 
thing happens but I had a project in my district for which an amount 
of money was appropriated and the Corps of Engineers took the 
budget. It came down through the regular channels. It was part 
of the President’s program. lt was approved by the Bureau of the 
Budget. It was passed by the Congress and at a later date, because 
of someone’s whim—and I have never been able to find out who it 
was—that project was simply set aside and the money was taken 
from that project and put into something else. 

That was not what they were authorized and required to do under 
the law and, frankly, I finally raised enough row about it and openly 
said I was going to come to this committee and ask for an investigation 
so that the matter was finally straightened out. 

But, it seems to me that in instances of this kind the individuals 
who were concerned—in this instance, because it was a harbor project, 
they were construction companies and dredging companies—had 
actually gone to work and expended a large amount of money upon 
the knowledge that this money was going to be spent and all of a 
sudden they were faced with complete loss of all their program and 
all of their plans because the Corps of Engineers decided they were 
not going to spend the money at this particular time, although 
Congress had told them to do it. 

It turned out all right in that particular case, but I tried to detail 
here some of the other cases in the past year. 

Chairman Dawson. Your statement is a short statement. Instead 
of discussing it offhand, read it and discuss it as you go along. 

Mr. Roosevett. All right, sir. 

The essence of H. R. 11682, which I have introduced, is the require- 
ment of promptness in using obligational authority granted by Con- 
gress. It is intended to require the departments to carry out promptly 
the programs Congress has financed. It, in effect, prohibits slowdowns 
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arising from lack of sympathy with the program or from attempts to 
determine fiscal policy instead of leaving that to the Congress. 

The logical conclusion of the process of making funds available to 
the departments—the process which begins with requests initiated by 
the departments, approved by the President, presented by him to the 
Congress with accompanying estimates of annual obligations and 
expenditures, acted on by the Congress, and agreed to by the Presi- 
dent—the logical conclusion is that funds should be used promptly 
and in conformity with the estimates presented to Congress. 

If circumstances change after congressional action, and deficiency or 
supplemental appropriations appear necessary, the departments seek 
additional funds from the Congress. Completion of congressional 
powers to control the financing of Government requires that, if savings 
are possible or programs must be modified to make timely use of 
technological developments, the Congress should be informed so that 
appropriations may be rescinded or transfers authorized. 

That language, as Mr. Lipscomb has pointed out, already exists, 
so I do not think it would be hard to frame. 

In this case, the agency involved should not only be free to come 
back to Congress to justify and explain such a change in the use of 
appropriated funds, it should be bound to do so, and I think if we make 
that an affirmative obligation instead of a negative one, we will cover 
the point that Mr. Brown was very properly raising. 

That is orderly procedure, and maintenance of the traditional sepa- 
ration of powers demands that it should be followed. 

It is the procedure required by considerations of economy in 
Government. In periods of rising prices, prompt conclusion of nego- 
tiations will assure prices that are lower than those inevitably paid if 
contracting is delayed for months or years. 

Gentlemen, I cannot stress that too much. It would take much 
further time than I have had to give to it, but 1 think you will find the 
cost of many governmental projects which have been pushed aside by 
the executive branch of the Government and then picked up at a later 
date has been far more because of the additional cost through inflation, 
due to increasing prices and all the rest of it which history shows has 
existed, the cost of that would. be far more, I think, than anyone has 
any idea of. 

The orderly procedure proposed also will contribute to economic 
stability. Businesses must plan their operations and their investment 
programs months or years in advance, particularly for construction 
and for manufacture of armaments. Business investments have been 
influenced strongly, particularly since 1940, by the plans of Govern- 
ment as expressed in new appropriations, as well as in the contracts 
negotiated by the Government. 

If business becomes unable to plan with confidence because the 
Executive repudiates the budget and introduces a series of slowdowns 
not required by appropriation acts, as in 1957, then business lack of 
confidence and economic instability may be expected. 

The actions in 1957 of the Bureau of the Budget, of the Department 
of Defense, of the Housing and Home Finance Agency, and others, 
disregarded the availability of appropriations and aggravated the 
tendencies towards recession. When a loosening of the economy 
allowed contractors to make more rapid progress than had been antici- 
pated, the Department of Defense should have attempted to be prompt 











PROHIBITING WITHHOLDING OF APPROPRIATIONS 19 


in obligating and using available funds. The results would have been 
beneficial to the economy and to the defense position. 

Instead, the Department slowed down and cut back at the very time 
when the economy became more capable of meeting Defense require- 
ments. For instance, the principal amounts of touche not apportioned 
for 1958, and to be apportioned in 1959, were for the first week of 
March 1958, which was the latest time I could get the figures for. 

Army: “Operation and maintenance, $87 million’’; ‘“‘Procurement 
and production, $428 million.”’ 

Navy: “Marine Corps procurement, $188 million”; ‘Aircraft and 
related, $356 million’; “Shipbuilding, $742 million.” 

Air Force: ‘“‘Aircraft and missile procurement, $1.1 billion’ 
“Procurement support, $73 million.” 

There was no question of insufficiency of available funds, no question 
of a deficiency. Instead, questions of possible deficit and increased 
debt, questions of fiscal policy which properly are within the com- 
petence of Congress, guided the executive departments in reserving 
funds. 

May I just make a point there in relation to the increased debt; 
instead of coming to the Congress then with a factual situation and 
saying that there are these moneys which the Congress has appropri- 
ated, which if spent will mean that the ceiling on the deficit has to be 
raised, the question then became a political question. 

The political question was whether it was wise to bring this forward 
at this time or not, so it was postponed until it had to be brought out 
at the beginning of this year. We did not meet it at the time when 
the problem ac ‘tually existed. 

What we did was to cut back on everything because we were afraid 
to meet the problem and the Executive had the power to push these 
things aside and in my humble opinion it played a considerable 
part in the recession that followed because in order to escape facing 
the problem of raising the debt limit, the Defense Department cut 
back and upset the plans of business and aircraft plants and other 
things which I am sure Mr. Lipscomb knows about in our end of 
southern California. 

In recent months the Department of Defense and the HHFA have 
stated that they are not being held back by current failure to appor- 

tion funds that have been appropriated. The limitations are in their 

“shopping plans.’’ But those shopping plans reflect the interruptions, 
not readily made good, created by last summer’s failure to apportion 
available appropriations. 

The bill which I have introduced and the companion measure that 
I have introduced does not attempt detailed definitions of promptness 
in the use of funds. 

Such matters are best decided as they arise. The bill puts the 
executive branch on notice of responsibility for prompt performance 
of the duties given them by law. 

I would say, and I hope Mr. Hébert agrees with me, that one of the 
reasons that we did not put penalties in our proposals and did not 
put harsh measures and strict definitions in is because we feel this is 
a matter of reasonably good judgment and you do not hamstring the 
Executive with too many threats. 

You assume that once they have been given the kind of directive 
that these bills give them, they would then be willing to perform 
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according to the will of Congress, but the Congress has not up to this 
time made its position clear, and we think this would do it. 

Chairman Dawson. Mrs. Harden? 

Mrs. Harpen. I have no questions, Mr. Chairman, at this time. 

Chairman Dawson. Mr. Michel? 

Mr. Micuext. Mr. Roosevelt, you mentioned in your remarks 
preceding your prepared testimony that H. R. 8002 would satisfy 
what you are trying to do in part. Do you not feel that if it should 
pass the Senate and eventually become approved that enactment 
of that legislation is sufficient to keep those folks in the Defense 
Department on notice that we are going to keep a closer watch on 
precisely where these funds are being spent and that they are to go 
for those specific purposes for which the Congress detailed them in the 
first instance? 

Mr. Roosevett. I had that thought, very frankly, in the beginning. 
I decided against it for a simple reason: I had quite a bit of experience 
in the executive branch of the Government. Having watched the 
signs from the other end down here, I very firmly concluded that 
where the whole principle is not clearly spelled out, that it will not be 
paid much attention to in the executive branch because there is always 
the tendency in the executive branch, unless it is very specific in the 
way it is spelled out, to use it as an excuse for not doing something, 
and I think unless this language is actually written into law, we will 
never actually get full compliance with it in spite of the other measure 
which I think should be added to this. 

Mr. Micuen. Do you feel there is a wide latitude in the area of 
flexibility within the year’s time so that all things could be done? 

Mr. Roosrverr. That is right. 

Mr. Micuet. I will give way to Mr. Lipscomb. 

Chairman Dawson. Mr. Lipscomb. 

Mr. Lirscoms. Mr. Roosevelt, on your second page you mentioned 
funds were withheld for political reasons and cited possible deficit and 
increased debt. How should this have been handled if it wasn’t to 
be handled after Congress returned in January, as it was? 

Mr. Roosrvetr. It should have been handled last year when we 
knew it should have been done last year. The fact we did not in- 
crease the debt limit last year forced the executive department to 
do this pushing aside and not expending the fund because we would 
have gone over the debt limit, which they could not have done by law. 

They would have been subject to the Deficiency Act if they had 
done that. As a result, all this took place. If the law had said we 
appropriated the money and unless there are good reasons for not 
spending it, the law says if there are good reasons come back and 
tell us about it. 

If there are not good reasons, then you have to come and ask for 
an increase in the debt limit which should have been done while we 
were in session in 1957. 

Mr. Lirpscoms. To properly administer the fiscal affairs of the 
Government, Congress will have to get out its appropriations bills 
prior to the adjournment of Congress. 

Mr. Roostvett. We do it usually before we adjourn. By June 
30th we have to get them out. 

Mr. Lipscoms. This was not the case last year. . We had to pass a 
resolution giving the executive departments permission to spend 
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moneys until the appropriation bills were passed. I believe the last 
bill did not go through until the end of the session. 

Mr. Rooseve tt. | think you are quite correct about that. That 
is a rare exception. I will give way to older Members of Congress. 
I do not know how many instances of that kind you can show. They 
would be few and far between. It emphasizes the fact that Congress 
is human and sometimes does not do its complete job. That is not a 
reason for allowing the situation to exist. This would emphasize that 
the Congress also had to finish by the 30th of June. 

Mr. Lipscoms. There is always the probability that Congress ap- 
propriate more money than they have passed legislation for taxes to 
meet those appropriations, and therefore there has to be some leeway 
or possible flexibility for the administration to administer fiscal 
affairs. 

Mr. Rooseve ir. And I think that would always be true and would 
be true under this bill. If there was not enough money to spend, 
they would not be in violation of this act because in my opinion, and 
I really carefully read the comment of the Bureau of the Budget, and 
I agree with Mr. Hébert, I do not think the Deficiency Act is appli- 
cable at all because you are not going to force the executive branch 
of the Government to violate the law which is to spend money they 
have not got. 

Mr. Hébert does not have that in mind and I do not either. If 
that requires a clarifying sentence, | would propose that as an amend- 
ment to the proposal before us. But it does not seem to me it affects 
the soundness of the general thought. In other words, if there is not 
money to spend, then the Executive can send up a message to the Con- 
gress and say, “I want to call your attention to the fact that you have 
appropriated so much money to be spent, but there is not enough 
money in the Treasury to do it or in the appropriation to do it and I 
can’t go ahead with it.”’ 

Mr. Lipscoms. Sometimes Congress appropriates money for a 
specific program such as the public works bill. But other times, as 
in the Department of Defense measure, they appropriate money to 
specific categories, operating and maintenance, aircraft procurement 
and related parts. How would this plan work in the Department of 
Defense? 

They have blanket approval to purchase in the realm of aircraft 
parts and related material. Can the Bureau of the Budget use its 
discretion as to how to allocate those funds over the period of a year? 

Mr. Roosevett. Yes; certainly there is nothing in this that would 
say they could not. We say with reasonable promptness. Let us 
take an example. Suppose the Air Force has appropriated a certain 
amount of money for procurement support. In that particular 
instance it is not, as | remember it, it is not divided down into close 
classifications. There is a leeway given to it. Suppose for round 
figures it is $500 million and they decide all they can spend is $400 
million. 

I think under the provisions of the proposal as you have explained 
them before, that they could come back to the Congress and say, ‘‘We 
want to return a $100 million this year. We can only spend $400 
million efficiently and properly. We are sending back $100 million 
and we ask your approval to cut it down by that amount.” You 
have appropriated this on the basis of testimony before this commit- 
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tee that this was necessary and you have been presented with a 
program that it was necessary. If the Congress is to have any idea 
about what goes on, if it turns out to be not necessary, certainly the 
Congress has to be told why it is not necessary or it has no real 
control over anything the executive branch may do. 

Mr. Lipscoms. I agree with that. I am in full agreement with and 
supported H. R. 8002, which was trying to correct what you are 
talking about. But I get the impression from reading these bills that 
you are trying to get to the problem that happened last fall when 
the—— 

Mr. Roosrve tr. Very frankly; no. I use that as one example. I 
could use so many other examples, I think Mr. Hebert covered it 
pretty well. 

Mr. Lipscoms. I cannot see in my mind where this legislation that 
you are discussing now would correct the happenings last fall—that 
situation where the Bureau of the Budget just could not allocate the 
ney without going into deficit financing or exceeding the debt 
imit. 

Mr. Roosrvetr. If they knew they had to go ahead and do it, 
they would immediately have called to the Congress, ‘‘Look, we can’t 
go ahead and do this without the other things happening.” They 
may have come and said, ‘“‘We don’t want to spend it for this reason. 
We think it is more important to keep the debt ceiling where it is 
naa of inflationary reasons,’’ or other good reasons they might 

ave. 

Fine. Then they would have to come and tell the Congress that 
and then the decision would have been made. It seems to me that 
is the Congress’ responsibility. It is a fiscal policy. 

Mr. Lipscoms. They did this January of this year when Congress 
was in session. 

Mr. Roosevett. That was a little late. 

Mr. H&ésert. I will give you a specific case. In the case of the 
flush-deck carrier, the United States, the Congress passed a bill 
specifically authorizing the construction of that carrier. Named it 
the United States, appropriated the money for it and the Secretary 
of Defense canceled it without even telling the Secretary of the Navy. 
That is the kind of thing I object to. 

The Marines, the Congress says it shall be 200,000. The Bureau 
of the Budget, or the comptroller decides it will only be 188,000. 
That is all they will get. So they withhold the money. 

The Congress decides whether they should have 140 wings. The 
Bureau of the Budget or the comptroller or Executive decides they 
will only give them 70 wings, and they withhold the money. 

Those decisions are not within the realm of the Executive. They 
are the responsibility of the Congress under the Constitution that the 
Congress shall maintain and support an Army and Navy, not the 
Executive. The Congress makes those decisions, but in effect, in 
practice, the Congress is not making those decisions. The Executive, 
through the Bureau of the Budget, and the comptroller makes the 
decisions. Those are the things, the elimination of the practical, the 
specific things which the Congress authorizes. I think that Mr. 
Roosevelt and myself want to be sure that the Congress not only has 
a responsibility, but discharges the responsibility and retains the 
responsibility. 
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Now, the other apportionment of funds, we have no objection to 
‘that. If they have no money, they have no money. 

Mr. Lipscoms. Have you discussed this to any extent with the 
Appropriations Committee to find out whether the Bureau of the 
Budget and the Executive discuss these problems with them, with the 
committee? 

Mr. Hésert. No;I have not. I may say, as a straight categorical 
statement, but informally, I know how these things operate. I do 
not think it is necessary for me to talk it over with the members of the 
Appropriations Committee. I know how the Bureau of the Budget 
operates. 

Mr. Roosrvetr. I have asked Mr. Sheppard who has an interest 
in the Naval situation and he had no idea of the things you talked 
about until he heard about it from another source, and he is the chair- 
man of the committee. This is generally true. 

There may be some things they come and talk about. If they feel 
there is going to be some opposition to it, they do not come and talk 
about it. If they have a good case, an easy one to settle, they prob- 
ably do. 

Mr. Micuet. Would both your positions be that the departments 
are responsible only for those items spelled out specifically in the 
appropriation bill as line items rather than revert to the hearings 
where justifying an expenditure of so many million dollars for defense 
envisions so many million for this type of thing and so many for this, 
as compared to the appropriation bill where we have it lumped together 
as procurement for land investigation or some such thing? 

Mr. Hféperr. In the armed services you have a great flexibility 
there. 

Mr. Micuex. True. 

Mr. Héperr. And we recognize that flexibility, but again, to be 
specific, suppose the Congress says we want a carrier built. 

Mr. Micuet. And we spell it out. 

Mr. Héperr. Spell it out and say ‘‘We want a carrier built.” 

Mr. Micuet. Then there should be no deflection from that until 
they come back to the Congress. 

Mr. Héserr. That is right. Where you have the bulk items in 
aircraft and ship construction there must be a flexibility. The money 
might not be there. Then you have to cut back on numbers and time 
and apportion it out until a future date. That is good business and 
good bookkeeping. 

I have no objection to that. There must be physical responsibility 
exercised in the executive department because the Congress in the 
legislative branch legislates it and appropriates the money and then 
looks to them for the administration of it. I am not being un- 
reasonable. I am being practical. 

When we say we want something done, we want it done because 
we are the fellows that report back. That fellow in the Bureau of the 
Budget is not elected by anybody. He is a faceless man. As Mr. 
Roosevelt says, you can never find out who in the world makes the 
decisions. You just—it is a circle and a vicious one, I might say. 
I am just trying to keep the thing on the table. 

Chairman Dawson. Are you finished, Mr. Lipscomb? 

Mr. Lipscoms. Yes. 

Chairman Dawson. Mr. Porter, do you have any questions? 
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Mr. Porter. No. 

Chairman Dawson. Mr. Henderson? 

Mr. HEenpeErsoN. No questions. 

Chairman Dawson. Mr. Poland? 

Mr. Potanp. As I understand it, Mr. Roosevelt, your basic propo- 
sition is allocation of power between the executive and Congress and 
if we are going to have this ‘“‘completion of congressional power to 
control the financing of Government” which you advocate, would it 
not then be necessary to repeal that portion of the Anti- Deficiency 
Act which gives to the Bureau of the Budget the authority to estab- 
lish reserves for precisely the reasons, as I understand it, that you 
mentioned, to effect savings when savings are made possible through 
changes in requirements or when they are made possible through 
greater efficiency of operations or made possible by other developments 
subsequent to the date of the appropriation. 

Would it not be necessary to take that away from the Bureau of 
the Budget? 

Mr. Roosrvetr. It might be necessary as I have read it to require 
whatever decisions they make they should submit to the Congress 
for approval instead of just to the executive. 

The principle here would modify that to the extent that whatever 
decision was reached in the Bureau of the Budget, they would have to 
come to the Congress for approval of the carrying out of that decision. 

Mr. Potanp. It would then be a matter of suggestion rather than 
determination on the part of the Bureau. 

Mr. Roosgvettr. On the part of the Bureau. I want to make it 
very clear that I think that the determination resides in the Congress, 
the suggestion properly resides in the executive. 

Mr. Poxtanp. That is all. Thank you. 

Chairman Dawson. Thank you very much, Mr. Roosevelt. 

Chairman Dawson. We will have ‘Congressman Zelenko’s state- 
ment at this point. 

(The statement referred to follows:) 


STATEMENT OF Hon. HerBertT ZELENKO, A REPRESENTATIVE IN CONGRESS 
FROM THE STaTE OF NEW YORK 


Mr. Chairman, I wish to thank you and the distinguished members of this 
committee for permitting me to testify in support of my bill, H. R. 11541. 

It has come to the attention of the Congress that in many of the Government 
departments, in particular the Department of Defense, moneys appropriated for 
particular purposes by the Congress have not been used for the projects for which 
they were designated and appropriated. That such moneys in some instances 
have been withheld and used for other departmental purposes or permitted to 
lapse. 

Such practice not only violates the Constitution but is contrary to the letter 
and spirit of the various appropriation bills. This practice has been indulged by 
appointees and bureaucrats in the several departments. These persons have 
usurped the authority of the Congress and have acted contrary to its mandate. 

It is necessary for the Congress, therefore, to take action to remedy this unten- 
able situation. It is for this reason that I urge early and favorable action on H. 
R. 11541, the bill which I have introduced to make it unlawful for any officer, 
agent, or employee of the United States or any department, bureau, or agency 
thereof to withhold or impound or otherwise prevent any moneys appropriated by 
the Congress. 

Thank you. 


Chairman Dawson. Our next witness will be Mr. Porter. 
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STATEMENT OF HON. CHARLES 0. PORTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OREGON 


Mr. Porrsr. Thank you very much, Mr. Chairman. 

My bill addresses itself to a slightly ‘different and more specialized 
problem. Actually all I am trying to do with this bill is to invoke a 
penalty clause for another paragraph and I will explain that in detail 
in just a moment. This is an amendment to the Antideficiency Act 
and it arises out of what happened last year when the Postmaster 
General came to Congress and said he had to have more money or he 
would cut essential services, including all of third class mai! and post 
offices being operated on Saturdays. I am sure you all remember it. 
It goes beyond that instance and is not directed at Mr. Summerfield. 
It arises out of that situation. 

I want to show the committee exactly what I am trying to do. 
The antideficiency section that we have in mind has to do with how 
moneys are apportioned and the best example I have—I am sure you 
are familiar with it all of you—is if you give your wife so much money 
for food and she comes to you at the first of the last week of the 
month and says, ‘I know you gave me money for the whole month, 
honey, but if you want to eat, you have to have so much money. 
You can’t punish her, I suppose, at least not in my family. In this 
case the Congress has a policy plainly set forth in the Antideficieney 
Act and tells the Department to decide how they will spend their money 
so there will not be a substantial dimunition of services. There are 
exceptions provided for when something special comes up. In this 
case there was no such exception, as I will show you in a moment. 

What they did was to make reapportionments on July 13, December 
14, and February 4. 

On July 13, 1956, the first quarter was increased $7 million and the third and 
fourth quarters were decreased $3.5 million each. On December 14, 1956, the 
second quarter was increased $10 million and the third and fourth quarters were 
further decreased by $3 million and approximately $7 million, repsectively. On 
February 4, 1957, the third quarter was increased $20 million and the fourth 
quarter was decreased by $20 million. These three reapportionments decreased 
the fourth quarter apportionmen‘ by a total of approximately $30.5 million which 
resulted in the fourth-quarter apportionment being $40,727,100 less * * *, 








Is that a crime and should it be a crime? My bill would make that 
subject to criminal penalties. Congress already has a law. What I 
put up to your committee today is this: You should either enact or 
propose my bill, report it out favorably or one like it appropriately 
amended, or you should take it off the books because when there can 
be something merely precatory—the ideas agree with some of the 
previous testimony that there is a different situation here—this is 
the portion that I am seeking to have amended. As it is now, the 
law reads that (a), (b), and (h) of the Antideficiency Act have a 
penalty: 

Administrative discipline, including, when circumstances warrant, suspension 
from duty without pay or removal from office; and any officer or employee of the 
United States who shall knowingly and willfully violate subsections (a), (b), or 
(h) of this section shall, upon conviction, be fined not more than $5,000 or im- 
prisoned for not more than two years, or both. 

My bill adds (c) (1) in with (a), (b), and (f) to be covered by the 
penalties applicable. That is in the law. The Comptroller General, 
in a letter to the Postmaster General, commented on this. 
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(ec) (1) Except as otherwise provided in this section, all appropriations or funds 
available for obligation for a definite period of time shall be so apportioned as to 
prevent obligation or expenditure thereof in a manner which would indicate a 
necessity for deficiency or supplemental appropriations for such period; * * * 


In other words, you don’t spend your money in such a way that you 
wind up telling the Congress, ‘‘If you want these services in the Post 
Office Department, you are going to have to give us some more 
money.’ You have to spread your money out. There are certain 
exceptions where you have a lot more mail, but that doesn’t apply 
here. The Comptroller General said: 


If it is determined by the Congress thet the deficiency »ppropri tion i: rece3s ry 
for ‘‘Operations”’ or if the services of the Post Office Depertment are drastically 
curtailed in the event no deficiency appropriation is made, there could be no 
question but that the Director of the Bureau of the Budget had not complied 
with the requirements of subsection (c) (1) of section 3679, Revised Statutes, as 
amended (31 U. 8. C. 665). It should be noted, however, that the penal provision 
contained in subsection (i) (1) of the act is applicable only to violations of sub- 
sections (a), (b), or (h) of the act and not to subsection (c) (1). 


My bill tries to make the penalty provision apply to subsection (c) 
(1) which was violated. 


The House hearings on the Post Office Department’s request for supplemental 
funds for operations for 1957 show that, when the Department requested the 
reapportionment of its funds, it did so in the belief that the requested pattern of 
management of its funds for the fiscal year would result in the necessity for a 
deficiency or supplemental appropriation. Such action is not technically a 
violation of any specific provision of the Antideficiency Act. However, it is not 
consistent with the spirit and purpose of the act. 


It isn’t a crime unless there is a penalty. 


Mr. Cannon—of course this is not a partisan matter: 
Our colleagues, Mr. Taber and Mr. Gary, agree that the law has been violated. 
As Mr. Gary put it: 


Are we going to continue to appropriate for the departments of Government or 
are we going to abdicate in their favor? 


Mr. Cannon had some remarks which I want to read: 


Every department observed and obeyed the law until this year. The Post 
Office Department is the first to break over. Postmaster General Summerfield 
tells the press he is “‘heartsick.’’ He would not be heartsick if he had obeyed the 
law. But he took funds out of the fourth quarter and spent them in the second 
quarter. And he took money out of the fourth quarter and spent it in the third 
quarter. It was done deliberately and on notice. 


All of this in my bill refers to actions that are willful and deliberate. 
This isn’t something that just somebody happens to do and finds 
himself faced with 2 years in jail. 


He had noticed when Congress passed and the President signed the bill. He 
had notice again when he first started using the money at the beginning of the 
first quarter in July 1956. He went before the Bureau of the Budget and asked 
for a supplementary estimate. The Budget told him Congress had given him 
$2, 184, 000 for operations and he had to live within it. They refused to recom- 
mend a deficiency appropriation. Again the Ist of January he went before the 
Budyet Bureau and asked for a supplementary estimate. And again the Budget 
Bureau told him he would have to live within the amount Congress had appro- 
priated for the purpose. He waited until the last minute and finally bludgeoned 
the Budget Bureau into giving him a supplementary estimate and then calls in 
the newspapermen and tells them unless Congress surrenders he will stop deliver- 
ing the mail. He lays down an ultimatum to Congress and arrogantly gives 
them 3 days in which to come across. Regardless of what the Constitution says, 
the Department is writing its own ticket and naming its own appropriation, 
and the taxpayers of the Nation and the men they send to Washington to represent 
them can go jump in the sea. 
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It is strong language. I don’t think we will jump in the sea, so I 
propose this bill be passed. We may have our problems in per- 
suading the Attorney General to prosecute the Postmaster General 
if he does that again. I am not considering that here. I suggest 
that this particular portion of the law which says you should appor- 
tion your money and abide by those apportionments and not come 
up to Congress and say, ‘“‘We spent all our money in those other 
quarters; if you want us to continue the services of the State Depart- 
ment of the Labor Department or the Post Office Department you 
have to give us some more money.”’ I am sure, as the Comptroller 
General says, doing that violates the spirit of this act and the letter 
of the act also and that there ought to be a penalty. 

Chairman Dawson. Were any measures taken by the executive 
department against Mr. Summerfield for this thing that was a willful 
violation? 

Mr. Porter. No, sir; not to my knowledge; and I was in touch with 
the Attorney General. 

Chairman Dawson. Was he permitted to hold office after that? 

Mr. Porter. Yes, he still holds the office, Mr. Chairman. 

Whether this will come up again I don’t know, but my point is that 
we ought to fix this statute up or do away with it. We shouldn’t 
have it on the books saying he should apportion and then when he 
doesn’t apportion or when he borrows from the fourth quarter and 
then comes in with an ultimatum to us, we have no recourse at all by 
the nature of the situation. 

The whole matter boils down to the Postmaster General’s willful 
and knowing violation of the Antideficiency Act by purposefully 
refusing to apportion the appropriation money as required by law. 
It may be said that he did ask the Director of the Budget to approve 
supplemental appropriations and that the Director of the Bureau of the 
Budget, through inexcusable ignorance with respect to the use of 
postal revenues, refused to transmit this information to Congress. 

I want to comment on that. As I know Mr. Merriam will remem- 
ber, it was stated that the former Director of the Budget did not 
know that postal revenues went to the general fund. This was 
widely discussed in the newspapers. It was never officially denied 
in the newspapers. However, Mr. Merriam said, and I am sure it 
is the case, the Director of the Budget did know that the general fund 
receives the revenues from the Post Office Department. It didn’t 
matter whether you handled more mail. That didn’t make any 
difference as far as the revenue available to the Post Office went. 
I have all the reports which you sent me, Mr. Chairman, and the 
objections come under two headings, about which I would like to 
speak briefly. 

The reports say that the bill applies just to officials of the Bureau 
of the Budget. I don’t believe it does, reading my bill. That is a 
legal question but reading my bill, all it does is put in this other 
section (c) (1). If it would mean that only Budget Bureau personnel 
could be prosecuted, then Budget Bureau people better see that this 
doesn’t happen and not approve any expenditures that violate the 
spirit or the letter of the Antideficiency Act so that question, it seems 
to me, can be sold by holding the Budget Bureau to its duty or if 
necessary amending the bill to apply to an official like Mr. Summer- 
field when he knowingly and deliberately gets himself out on a limb 
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so we have to rescue him because we are not going to shut down the 
Post Office Department or any other essential Government service. 

The other objection is that it is too indefinite. This is raised by 
the Attorney General and some others. This committee can figure 
out for itself from what I have read here that it is definite, it is a 
matter of apportioning money and it is a matter of record. They 
took funds out of the second, third, and fourth quarters to help the 
first, and you know if you are going to wind up behind the eight ball 
you will have to come crying to Congress with an ultimatum. I see 
nothing indefinite about that or that it would cause anybody to be 
caught unawares, as this implies, and since the law especially says 
deliberate and willful as it has to be and in this case the House com- 
mittee found it was willful, he did this purposely and knowingly. 
(c) (1) says: 
so as to prevent obligation or expenditure thereof in a manner which would 
indicate a necessity for deficiency or supplemental appropriations for such a 
period. 

In other words, don’t overspend. Don’t go ahead and anticipate 
that you are going to get more money out of Congress. If you are 
in trouble the act has very definite provisions. I am sure the com- 
mittee knows all about. I will be glad to answer any specific ques- 
tions. Most of these add up to about the same; | think I have 
answered the main objections to it. 

I just say to the committee it was a very sad incident when we were 
faced with letting the third-class mailing completely out, which would 
have cost the Government far more money that we would have saved. 
Although the Post Office budget would have looked better, it would 
have cost us more money if we cut out third-class mail as the Post- 
master General was proposing to do. We bad no alternative. It was 
a humilitating thing. Mr. Cannon points that out and his language 
is justified. We should make the criminal provisions of this act 
apply to section (c) (1) if we will have an effective act; otherwise 
let’s repeal the act and forget about it. 

Chairman Dawson. Mrs. Harden? 

Mrs. Harpren. No questions at this time. 

Chairman Dawson. Mr. Lipscomb? 

Mr. Lipscoms. No questions. 

Chairman Dawson. Mr. Hébert. 

Mr. Hféserr. No questions. 

Chairman Dawson. Mr. Michel? 

Mr. Micueu. We don’t have specifically written into the law that 
these apportionments should be by quarters. It is a matter of agree- 
ment between the Bureau of the Budget and departments; is it not? 

Mr. Mexuam. This is Mr. Bradley, legal counsel of the Bureau. 

Mr. Brapuey. There are several alternate methods. Most annual 
appropriations are apportioned by fiscal quarters. 

The law also authorizes by months, operating seasons, activities, 
projects, objects or any combination. 

Mr. Micuet. My question was if it was not written in specifically 
by quarters, how then can we have a criminal proceeding against one 
for defection of something that isn’t actually written into law. 

Mr. Porter. It is well established that it has been done by quarters 
in the Post Office Department for a long time and this law, of course, 
says whatever the apportionment is, and however you do it, do it so 
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as not to come back to Congress. If you have a million dollars and 
you use it up in 6 months for a service that has to be done for the 
whole time—if it was done accidentally, it is not the question but 
if you do it knowing that you are going to come in saying ‘we will cut 
off mail service if you don’t give us more money,” I see nothing difficult 
in determining that question in terms of criminal proceedings. 

Mr. Micuet. Following that logic, through the years it has always 
been a matter of practice for the departments to come back and say, 
‘“‘Give us some more money.” 

Mr. Portrr. I haven’t been here very long. Mr. Hébert and Mr. 
Gary and certainly Mr. Cannon have been here a long while, that is 
why I rely on their remarks here as far as past history goes. This 
may not be invoked sometimes, but to me it ought to be there when 
you have had an outstanding example of a willful flouting of what Con- 
gress has said. I think this instance is that kind of a case. 

Mr. Micuex. Of course that might be open to various interpreta- 
tions if the Postmaster General feels that his obligation is to perform 
the services in keeping with what the Congress intended. 

Mr. Porter. The antideficiency law has provisions for that, where 
the volume of mail goes up. His own estimates about what the mail 
would be were there. He did not use the provisions of the law. He 
came in and pointed a gun at us and said ‘Give us the money or we will 
cut off service.”” He did not use the provisions that [ am sure you are 
familiar with in the law. 

Chairman Dawson. Mr. Lipscomb? 

Mr. Lirpscoms. Mr. Chairman, Mr. Porter, how do you reconcile 
vour thinking with the bill that was previously discussed, H. R. 
11441, which directs the Bureau of the Budget to expend the moneys 
promptly? 

Mr. Porrer. Promptly, I should suppose, would mean in accord- 
ance with the program they told Congress they were going to use. 
That is why these two bills are very much alike. "I ane or Mr. Hébert’s 
bill and, as I see it, they want the money spent as Congress said it 
should be spent, not as the way the Bureau of the Budget thinks in 
terms of holding it back. 

The purpose of making the criminal penalties apply to C-1, you 
do the same thing, spend money according to the program that 
Congress intended it should be spent. Do not spend it so you will 
have to come in and get more money. 

It seems to me they are similar—promptly means in terms of the 
way Congress expected, had reason to believe it would be spent. 

Mr. Lipscoms. But you are criticizing a postmaster for spending 
fourth quarter moneys in the second quarter? 

Mr. Porrer. Yes. You mean he did it promptly; but he did it 
illegally because he has a method. The exceptions do provide that 
where services are greatly increased he can come in and ask for a 
supplemental where he sees he is going to be in trouble. He could 
come in and tell Congress if he saw his predictions were other than 
that at the time. 

Mr. Lipscoms. Do you think the Bureau of the Budget was oper- 
ating illegally if it held or impounded post office funds? 

Mr. Porrer. For other quarters. When you figured out how you 
would need your money and you apportioned it over the four quarters, 
there is some leeway but not as much as you have here. If you take 
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money out of the fourth quarter and you know you are going to be 
in trouble, then I think that is illegal. There is a method. They 
can come in and ask for a supplemental appropriation right there 
and then. 

Mr. Lipscoms. What you are saying is that the Bureau of the 
Budget should have fiscal responsibility and it should be flexible. 
But in my opinion, what H. R. 11441 says is that it should not be 
flexible. 

Mr. Porter. No; I am saying where they have a program whether 
it is by quarters or some other way, where it is designed to give the 
service that the money has been appropriated for, they should stick 
by that program and not spend ahead so they will come erying to 
Congress saying, “Give us the money or we will cut you off.” That 
is what happened last year. 

Mr. Lipscoms. My opinion is that there is some conflict of think- 
ing between these two bills. The only conflict I could see was that 
Mr. Hébert’s bill perhaps doesn’t have a criminal penalty to it. It 
is more—I think they are doing two different things. 

Mr. Porrer. In one bill they tell them they should spend it promptly 
and you are saying they should allocate it out in four quarters. 

Chairman Dawson. Perhaps these two bills should not have been 
brought up for hearing at the same time because the same sections 
are not involved in the same bill. 

Mr. Lipscoms. Mr. Chairman, if they got on the statute books, 
they would have to be administered together. 

Chairman Dawson. Yes; but in apportioning any appropriation 
reserves may be established to provide for contingencies and so forth; 
any appropriations subject to apportionment shall be distributed by 
months, calendar years, and so forth. Then it gives the Bureau of 
the Budget, by section 2, any appropriation available to an agency 
which is required to be apportioned as subsection (c) of this section, 
shall be apportioned or reapportioned in writing by the Bureau of 
the Budget. 

In this case, he made his application to the Bureau of the Budget. 
They told him not to do this, to keep within that appropriation. 
He deliberately procured a violation of the act by the Bureau of the 
Budget so he could spend in excess anyway and then came up to the 
Congress and lay down his ultimatum. 

Certainly we ought to be able to protect ourselves against that 
situation. Certainly he should not have been permitted to stay in 
that office when he took the attitude that he did and certainly Con- 
gress can do something about it and Congress should do something 
about it. But that does not apply, the same set of facts does not 
apply to the situation raised by the Hébert and Roosevelt bills and 
it is just in order that they might not be confused in the minds of the 
hearers that I take the liberty to say what I am saying. 

It is an entirely different section and an entirely different situation 
and the two of them should not be compared in the way that we are 
comparing them. 

Mr. Lipscoms. My thought was that the Hébert bill would come in 
conflict with the Antideficiency Act. At least it appears that way to 
me. 

Chairman Dawson. Yes; you are right. 
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Mr. Micuet. Mr. Chairman, concerning your specific incidents 
with the Postmaster General, who having run out of sufficient funds 
in the second quarter and wanting to draw upon the third and fourth; 
do you feel he should have come to Congress? 

Mr. Porter. This is not only my position, this is the law. 

Chairman Dawson. The Bureau of the Budget should have told 
him to stay within his appropriations. This was not done. He went 
into the fourth quarter and then laid down the ultimatum to the 
Congress, “I have to have more money or I will close down the 
service.” He should not have placed us in that position. We 
should protect ourselves to see that never happens again. 

We first trusted to the man’s judgment to do the right thing. It 
was demonstrated that he didn’t do the right thing and no steps were 
taken against that man. 

Now Mr. Porter comes in with a bill to make such an act by a public 
servant acrime. It was a criminal act when he purposely went out and 
did what was done under those circumstances. 

Mr. Micue.. Who would bring the action, the Attorney General? 

Mr. Porter. There are certain practical difficulties, but let’s get 
to those later. 

Mr. Micuet. I think they are very real. 

Mr. Porter. I am assuming good faith on the part of the Attorney 
General, as I assume you are, so we would not have those practical 
difficulties. 

Mr. Lipscoms. You are not speaking politically anyway, are you? 

Mr. Micue.. This is strictly nonpartisan. 

Chairman Dawson. Are there any other questions to be asked of 
this witness? 

Mr. Porter. I oppose Mr. Summerfield for a number of reasons, 
because I am on the Post Office and Civil Service Committee and I 
know something about that. 1 oppose him. 

This rises above that. Congress should be able to protect itself 
from that kind of incident whoever is Postmaster General and whoever 
is In power. 

Mr. Hésert. Mr. Chairman, to overcome Mr. Lipscomb’s objec- 
tion so there would be no conflict at all, I suggest that in the bill I and 
Mr. Roosevelt proposed, it read ‘any money appropriated by the 
Congress from being seasonably used” and take the word ‘‘promptly” 
out so there would be no conflict. 

Chairman Dawson. Will you prepare an amendment to that? 

Mr. Hésert. Yes. How all you think in writing this bill | 
would expect them to take all the money in the Defense Department 
and spend it tomorrow_morning? 

Mr. Lipscoms. You have no doubt that that could not be done? 

Mr. Hféserr. After seenmg how they operate, nothing surprises 
me. I wanted to make that clear. 

I did not mean they should spend it overnight. 

Mr. Henperson. Mr. Porter, are you familiar with the revision 
to the Antideficiency Act which was made in the Supplemental 
Appropriation Act for 1958? The Appropriations Committee in- 
cluded in there a revision which caused the department head or other 
office approving or requesting or recommending the apportionment 
to be subject to the same provisions of the law as the Director of the 
Bureau of the Budget. I understand—I have no official information— 
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that the Appropriations Committee had the Postmaster General 
and the particular case that you referred to in mind when they made 
that recommendation which was later enacted by the Congress. 

Mr. Porter. Of course, that doesn’t substitute for my bill. It 
merely enlarges it and addresses itself to the legal points raised in 
some of the reports. 

Mr. Henperson. You do not feel that would be sufficient to meet 
the problem in general terms? 

Mr. Porter. No, because it does not—C-1 is still just a pious 
statement of what we want them to do without any teeth in it. 

Mr. Dawson. Thank you very much, Mr. Porter. 

The next witness is Mr. Merriam for the Bureau of the Budget. 

Mr. Merriam. 


STATEMENT OF ROBERT E. MERRIAM, DEPUTY DIRECTOR, 
BUREAU OF THE BUDGET; ACCOMPANIED BY JAMES P. 
BRADLEY, LEGAL ADVISOR TO THE DIRECTOR, BUREAU OF 
THE BUDGET 


Mr. Merriam. Me. Chairman, if I may preface my formal remarks 
on the lighter side, I am a little confused as to whether we are going 
to go to jail for spending money too fast or too slowly. 

On the more serious side, I hope very deeply that no one is seriously 
suggesting that there is any deliberate usurpation of power on anyone’s 
part because I can assure you that the Director of the Bureau of the 
Budget and all of his staff are very much devoted to the responsi- 
bilities which have been placed upon them. 

There may have been differences of opinion as to how they should 
be carried out, but I can assure you that to the best of my knowledge 
every person in the organization is doing his best to assist in this 
great job of governing. 

Mr. Dawson. What do you think, Mr. Merriam, should have been 
done in the last case where the Postmaster General came to the 
Bureau of the Budget and was told more than once to stay within the 
apportionment for those quarters and failed to do that? 

Mr. Merriam. On that particular case, Mr. Chairman, I think 
that there are several factors which have to be taken into account and 
this is one of the things which makes Congressman Porter’s bill, it 
would seem to me, a little difficult to operate. 

In the first place, the Congress did cut the proposals which were 
made by the President for the Post Office Department. I do not 
recall the exact figure, but it was a fairly substantial cut with no 
indication to the best of my memory that there should be any reduc- 
tion in services or any specifications of where it should be, so the 
problem boiled down to a very honest difference of opinion as to 
whether the existing services which were being carried on could or 
could not be carried out with the reduced funds as allowed by the 
Congress. 

Mr. Porter. May I interrupt, Mr. Chairman? 

Chairman Dawson. With his permission. Will you permit the 
Congressman 

Mr. Merriam. I would like to just present the case, if that is 
agreeable. 

Chairman Dawson. That is all right. 
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Mr. Merriam. When it became apparent to the Budget Director 
that the Department was not going to be able to live within the 
appropriation, it was at that time that the supplemental request was 
submitted. 

Chairman Dawson. Why would the Bureau of the Budget permit 
him to spend his fourth quarter money in the first and the second 
quarters? 

Mr. MerriaM. You mean in the reapportionment 

Chairman Dawson. No, it had been apportioned. It was given to 
him in four quarters. 

Mr. Merriam. Let me ask Mr. Bradley to give you the details. 

Chairman Dawson. Surely. 

Mr. Braptey. To use the words of the Director as he testified on 
this subject before the House Appropriations Committee last year, 
he expressed it in this manner: 





You must bear this in the context that I was under then. I had said no to 
everything on general principles because I was under instructions from the Presi- 
dent to live within, substantially within the figure, so I was pretty ruthless about 
this thing. 

He fully expected, as I read this testimony, to save the money involved 
and that the Post Office would be able to live-—— 

Chairman Dawson. Is there no discipline within the Department? 
Would the Postmaster General do as he saw fit to do without regard 
to the President or the Bureau of the Budget? 

Mr. Merriam. The answer there is that there was a difference of 
opinion or a difference of outlook as to whether in the third and 
fourth quarters they could get along with the reduced amounts of 
money that were available as a result of these actions. The point 
I wanted to make was that when in the jugment of the Budget Director 
it was apparent that they could not get along with the available money 
he submitted the supplemental request. 

One can argue about the timing of that, as to whether it should have 
been in March or in January, but it seems to me this becomes a matter 
of judgment, which is a most difficult thing to which one can apply 
a criminal statute. 

If I may, I have a prepared statement, and I would like to give that. 
I appreciate very much, Mr. Chairman, the opportunity to present 
to this committee the views of the Bureau of the Budget on H. R. 
11441, a bill to prohibit the withholding or impoundment of appro- 
priations, and H. R. 7103, a bill to amend subsection (i) (1) of section 
3679 of the Revised Statutes to extend the penalty provision of such 
subsection to violations of the requirement of apportionment of 

certain appropriations to avoid the necessity for deficiency or supple- 
sila appropriations, and for other purposes. 

In order to consider these bills in proper perspective, I believe it is 
necessary to discuss briefly our present budgetary cycle which begins 
many months before funds are appropriated. Agencies discuss their 
programs and budget plans in general terms with us more than a year 
before the start of a given budget year. 

In the ensuing months, general budgetary guidelines or objectives 
are established with the agencies. In this context, the agencies 
prepare their budget proposals for submission to the Bureau of the 
Budget in the fall ‘of the year preceding the next fiscal year. 

As you know, in January, after weighing competing budgetary 
demands, probable available revenues, the international situation, and 
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other relevant factors, the President makes budget recommendations 
which he transmits to the Congress. 

After appropriations are made available by the Congress, they are 
apportioned for use in compliance with the provisions of the Anti- 
deficiency Act (31 U.S. C. 665). Under this act, appropriations for 
agencies of the executive branch are apportioned by the Director of 
the Bureau of the Budget, while those for the legislative branch, the 
judiciary, or the District of Columbia, are apportioned by the respec- 
tive officers having administrative control of the funds. 

The present Antideficiency Act is derived from an act of 1870, 
which has been reaffirmed and revised by the Congress several times 
since that date. The last substantial revision of the act was in 1951, 
and it reflects the desire of Congress, as expressed in the House Appro- 
priations Committee report on the bill which contained this revision: 
to require careful apportionment of all types of funds expended by Federal 
agencies and efficient administration of the Government’s business. 

The apportionment system required by the present statute is 
designed to achieve the most effective and economical use of funds 
made available by the Congress, and, for appropriations available for 
a definite period of time, to prevent the necessity for supplemental or 
deficiency appropriations. 

The attainment of these objectives obviously requires a very care- 
ful review of plans for obligating the appropriations, and the exercise 
of informed judgment and wide discretion on the pari of the apportion- 
ing officer. 

‘In this respect, we must bear in mind that today’s appropriations 
provide for exceedingly complex and varied governmental programs 
and ‘activities. They range from relatively small annual salary and 
expense type appropriations to multibillion dollar lump sum appro- 
priations, such as those for military procurement, or construction, 
which are granted by the Congress without fiscal year limitation. 

I might say there are somewhere between four and five hundred 
separate appropriation items, Mr. Chairman, and just a rough esti- 
mate of the number of apportionment actions which we take on 
those items per year would run into several thousands. So that the 
suggestion that each of those be reviewed, I think, would present a 
real mechanical problem. 

After appropriations become available, agency plans for each fiscal 
year are brought up to date. The revised plans take account of the 
changes resulting from congressional action, other changes in the 
amounts expected to become available, and program changes. 

Under normal conditions, and if the programs transmitted to the 
Congress have not changed materially, Bureau review of apportion- 
ment requests may be routine. However, if, by the time appropria- 
tions are available, the previously estimated rate of obligations has 
lagged, production and development schedules have slipped, more 
economical and efficient w ays to carry on the program have been 
developed, or other developments of a technical nature have occurred, 
it would be expected that requirements for funds would be adjusted 
accordingly. 

Under the statute, reserves may be established— 


to provide for contingencies, or to effect savings whenever savings are made 
possible by or through changes in requirements, greater efficiency of operations, 
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or other developments subsequent to the date on which such appropriation was 
made available. 


Amounts held in reserve may not be obligated by the agency until 
released in whole or in part by further apportionment action at any 
time during the year. 

This has necessarily been a very brief summary of the preparation 
and execution of the Federal budget for any fiscal year. It covers a 
period of at least 27 months. I might add that this subject is more 
comprehensively covered in a very excellent staff report compiled by 
your subcommittee in June 1957, entitled ““The Budget Process in 
the Federal Government.” 

With this by way of background, I should like to comment spe- 
cifically on the bills before the committee. 

H. R. 7103 would extend the present penalty provisions of the 
Antideficiency Act to the acts of the officer apportioning the funds 
if he failed to achieve the stated objectives of the statute which I have 
previously described. 

The present law provides penalties for making expenditures ia 
excess of appropriations, employing personal services in excess of 
those authorized by law, and the creating of obligations in excess of 
apportionments. 

Thus, only certain prohibited specific actions are now subject to 
penalties. However, this bill would extend the penalties to acts 
involving the application of judgment and discretion to a given set of 
facts by the apportioning officer. 

The bill is wholly lacking in those definite standards which, under 
our constitutional system, should be the basis for imposing penalties 
such as fines and imprisonment. 

Obviously no officer of the United States could be expected to 
exercise his own independent judgment and discretion, if it is possible 
for him to be later faced with punishment because an administrative 
official or a court may later form a different judgment. We doubt 
whether, as a practical matter, this amendment would be enforceable. 
The committee, I understand, has before it a letter from the Comp- 
troller General which takes approximately the same position. 

Our views on H. R. 11441 are summarized in the following para- 
graphs from our letter of May 2, 1958, to the committee on this bill 
and on H. R. 11541 and H. R. 11682: 


The basic prohibition that “no officer or employee of the United States shall 
make or authorize an expenditure from or create or authorize an obligation under 
any appropriation or fund in excess of the amount available therein; * * *” 
remains in the present Antideficiency Act. In order to insure that this prohibition 
may be observed, it is obviously necessary for the departments and agencies to 
have available to them a system for the administrative control of funds such as 
that which is required by subsection (g) of the present statute. That is to say, 
contro! over the timing of the use of appropriations, and authority to establish 
administrative reserves, must be maintained if provision is to be made—without 
exceeding the amount of the appropriation—for necessary obligations and expendi- 
tures for emergency or unforeseen purposes that may arise from time to time. 

The enactment of any one of these bills would obviously make it impossible for 
the Antideficiency Act to continue to have any real meaning or effect. The 
Congress has never adopted the philosophy that an appropriation should be 
construed as a mandate to spend. In this respect, the Committee on Appropria- 
tions of the House of Representatives stated, in the report previously referred to, 
that— 

‘‘Appropriation of a given amount for a particular activity constitutes only a 
ceiling upon the amount which should be expended for that activity. The 
administrative officials responsible for administration of an activity for which 
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appropriation is made bear the final burden for rendering all necessary service 

with the smallest amount possible within the ceiling figure fixed by the Congress. 

Every official of the Government who has responsibility for administration of a 
rogram must assume a portion of the burden for the deficit in the Federal 
reasury.” 


That ends the quote from the Appropriations Committee. 


These bills would have the effect of changing the concept that appropriations 
are not mandates to spend into a requirement that they be spent promptly regard- 
less of any reason—however compelling—why they should not be used, or why 
the timing of their use should be controlled. “To adopt the premise embodied in 
these bills, that appropriations must be fully and promptly used, would place a 
premium on waste and inefficiency and destroy every incentive for good manage- 
ment and the practice of commonsense economy. This is particularly important 
in times of rapid change in general economic conditions and with respect to 
programs and activities in which exact standards or levels of operations are not 
and cannot well be prescribed by statute. 

The Congress, in the major portion of its appropriations provides for an entire 
fiscal year. These appropriations are usually made before the beginning of that 
fiscal year, and are based upon estimates prepared more than 6 months earlier. 
The conditions which determine the amount of appropriations often change 
during the ensuing months to such an extent that the appropriations, if fully 
expended as these bills would require, would result in an unnecessary burden 
on the taxpaying public. 

It should be obvious that the objectives of these two bills are 
directly in conflict. We cannot, on the one hand, make it unlawful 
to reserve appropriated funds, and on the other hand penalize the 
apportioning officer if he fails to apportion the funds so as to accomplish 
the purposes of the statute, after having eliminated one of the es- 
sential means needed by him to do so. 

For these reasons the Bureau of the Budget strongly recommends 
against favorable consideration of either of these bills. 

Chairman Dawson. Mrs. Harden? 

Mrs. Harpen. No questions. 

Chairman Dawson. Mr. Michel? 

Mr. Micuet. No questions for the time being, Mr. Chairman. 

Chairman Dawson. Mr. Lipscomb? 

Mr. Lipscoms. No questions. 

Chairman Dawson. Mr. Hébert? 

Mr. H&serr. I just want to make this comment, that it is un- 
fortunate, as you previously said, that these bills are being considered 
today. It brings a conflict that does not exist. There is no intent of 
us to disagree with the operation of the Bureau of the Budget as to 
their sincerity of purpose. We agree with that. We object to what 
many of us in Congress consider as a unsurpation of our powers. 

In your whole statement you address yourself to the apportionment 
feature of the appropriations. I specifically addressed myself to 
accomplishing the purpose of defeating the objective of Congress by 
the withholding of funds for specific purposes. What comment do 
you have on that? 

Mr. Merriam. First of all, there can only be withholding of funds 
by the Director of the Budget for specific purposes as outlined in the 
section of the statute to which I made reference. 

These purposes are: to provide for contingencies or to effect savings 
whenever savings are made possible by or through changes in require- 
ments, greater efficienc y of operations or other. developme nts subse- 
quent to the date on which such appropriation was made available. 

Now, to answer what I think is the real significance of your question, 








PROHIBITING WITHHOLDING OF APPROPRIATIONS 37 


I would like to set the record straight on this. It has been the 
philosophy of this administration that the intent of the Congress, 
as indicated in the laws enacted by the Congress, be carried out. 
I cannot cite to you based on my personal knowledge in the time I 
have been here, which is something less than 3 years, a single instance 
in which there has been a withholding of funds which in our opinion 
could in any way, shape or form be designed to contravene the intent 
of Congress. 

If I could give a specific example, perhaps it would clarify this 
further. 

The Congress, in 1956, inserted in the budget for fiscal 1957, as an 
unbudgeted new start, items for several features of the Arkansas 
River navigation project. These had not been requested by the 
President, but were inserted by the Congress. There was some 
consideration of that matter in the executive branch and a review was 
taken by the Corps of Engineers of the economic feasibility of this 
project. The corps reported to the Executive and to the Congress 
that in its opinion this particular river development was not justified 
on the basis of the cost benefit ratio of unity. 

This was during the fall of calendar 1956, or the first 2 quarters of 
fiscal 1957, and at the same time our budget review for fiscal 1958 
was in process. It was determined finally ‘by the President that he 
would not ask for moneys for fiscal 1958 for these 3 features, and then 
there was a period of 2 or 3 months between January, when the 1958 
budget was introduced, and the time when action was taken on the 
requests in the Public Works Appropriation, when probably moneys 
could have been spent and were not, but this was on the grounds that 
if no money were to be appropriated for fiscal 1958, as the President 
had suggested, it would be silly to start this project, and then have 
to stop it. 

As soon as Congress acted on the 1958 appropriation request, and 
in this case they again inserted funds for these three features, it was 
the President’s ‘determination, and it was his order that construction 
on these features proceed, despite the several-times-stated view of 
the Executive that he didn’t thmk it was an economical project. 

I cite that as a concrete example of what has been our direction in 
this whole area, and to indicate that we are fully in accord with the 
proposition—and I know the President feels this very strongly—that 
when the Congress enacts a program and specifies the manner in 
which it should be carried out, that it is the responsibility of the 
Executive so to do. 

Mr. Héserr. I am glad to hear that declaration of faith and this 
outstanding exception which you have indicated which I am glad to 
know about. 

Now, I ask you the specific question: The Bureau of the Budget 
may not be the agency which withheld the funds, although it may well 
be that is what I wanted the record to show. In my remarks I direct 
my criticism not only to the Bureau of the Budget, but to the Comp- 
troller of the Defense Department. 

Who has withheld the funds reducing the strength of the marines? 
On whose instructions? That is a specific thing. Congress says, 
“We want a 200,000 marine combat striking force.” They cannot 
have it because funds have been withheld. Who withheld the money? 
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Mr. Merriam. Anticipating that there might be such a question, 
I endeavored to make inquiry Sion while we were discussing it, because 
I do not have at my finger tips the detailed knowledge of the matter. 
The information I received from my office was that in the appropria- 
tions for the Marine Corps there is an item of some $630 million for 
pay and related costs, of that $300,000 is in reserve. However, about 
$20.5 million was transferred by the Secretary of Defense from this 
account to research, under authority of the Appropriation Act. 
The Bureau of the Budget was not involved in this transfer. 

The release of the small reserve has not been requested and it is my 
understanding that it may be needed for the pay increases which have 
just been aeeaees. We have no apportionment actions concerning 
the Marine Corps pay account pending before us. 

Mr. Hesert. By that 

Mr. Merriam. In that account. 

Mr. Héserr. By that statement do you mean to say that the 
Marine Corps has not requested the full implementation of its strength 
through that money? 

Mr. Merriam. I cannot answer that directly, Congressman. 

Mr. Hféserr. There is the problem. 

Mr. Merriam. May I just say this: We, of course, can only act on 
those things which are before us. I do not want to get you on a 
merry-go-round. I know you do not want to get on one. 

Mr. ansier. I will not. 

Mr. Merriam. I cannot say what actions the Defense Comptroller 
has taken nor can | either affirm or deny your comment that somebody 
is holding back on it. I just do not have the detailed information. 
I will be glad to provide it for you. 

Mr. Hésert. I do not want to get on the merry-go-round. I accept 
your statement that it could well be the Defense Department that did 
it, but it is a typical example, then. We cannot go beyond your 
tenure of office and I do not intend to. 

In previous administrations where the Congress has voted to 
authorize and appropriate moneys for certain specific things and 
specifically 1 have in mind the 1940 air wing group for which the 
money was withheld, that is hostorical. It is a fact. 

In the case of the United States flush-deck carrier, that is historical; 
that is a fact. Those are specific things that Congress did. You 
give an indication of one, this Arkansas River project, whatever it is; 
I accept that. I would submit that with lack of knowledge on my 
part of others I have to merely take that as one example. 

Mr. Merriam. Maybe I can give you another example because 
frankly I welcome a chance to discuss this. I think there is a great 
deal of misunderstanding on all sides. One of the matters that 
interested me particularly was your statement about the armories. 
Here again is an illustration of the problem we face which I am very 
happy to put candidly before you. 

After the 1958 appropriation was passed, the President and the 
Secretary of Defense, in reviewing the strength requirements, as you 
know, Congressman, made a determination that the strength require- 
ments of the National Guard were higher than needed for our defense 
purposes, and therefore instituted steps to reduce the size of the 
guard. Now, it was quite obvious that if 

Mr. Hésert. Who made steps to reduce the size of the guard? 
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Mr. Merriam. The President. 

Mr. Héserr. That is right. I just wanted to be clear. 

Mr. Merriam. Yes, that is correct. It was quite obvious again, 
aside from the merits of the argument, because this can be discussed 
on another basis, if you were to have a smaller guard force, you would 
not need all the armories that had been planned on the largest strength 
basis. So funds were set in reserve temporarily. In this connection, 
I want to emphasize we have no authority to rescind or in any way 
impound; we have no authority to do other than’ to set aside reserves 
on a temporary basis. 

Funds were set aside in reserve with reference to the armory program 
until the revised construction program had been developed. Then, 
after the revisions were developed and apportionment requests were 
made by the Defense Department, they were granted. 

For example, we today have no armory apportionment request 
before us. However, the Defense Department has not completed 
all of its plans for the revised armory program. This does mean 
that not every armory that had originally been covered has been 
given the “go-ahead,” but we feel that it would be less than prudent 
management of our end of this tremendous problem if funds were 
spent on armories which were not going to be needed, and we think 
we would rightly be criticized by the Congress were that to go ahead. 

Mr. Héserr. That points it up very vividly, exactly what 1 am 
talking about. As far as the Congress is concerned, the strength of 
the guard is 400,000. The Congress has authorized 400,000. The 
Congress has said it will be 400,000. 

The Congress has appropriated moneys for armories, construction 
of armories, on the basis of 400,000, yet the Executive says we do not 
need it. Weare not going to do it. We are going to go down. On 
that basis when no action has been taken by the Congress, these funds 
are being withheld. There is no authority at all. There is no official 
action taken. The Congress has said 400,000. The Executive has 
said ‘“‘no,”’ and the same thing resolves itself into the strength of the 
Army as an example. The strength of the Army is 3,025,000. I 
forget the figures. I proposed this question to Mr. McElroy in a 
conference on Camp Polk. 

Suppose the Congress authorizes a strength of 3 million plus, and 
you people say 2,800,000. What are you going to do about it? He 
says, ‘‘Don’t put me in that position.” 

‘“‘We will have to review.”’ There is no position to be putin. The 
Congress has said that is it. If they made the error, it is the Congress’ 
error. That is the quarrel I have. 

Mr. Merriam. You get into a very fundamental area which perhaps 
is an irresolvable part of the problems of divided government. With- 
out extending the argument too far, let me just say this: The decision 
with respect to the size of the guard, whether you agree with it or not, 
was not made by some clerk in the Budget Bureau. It was made by 
the President of the United States who is accountable to the people. 

I think this is a very important distinction that we have to bear in 
mind. The same would go with decisions as to the actual strength of 
the Armed Forces. 

Mr. Héserr. That is the conflict of the branches of government. 

Mr. Merriam. Yes. I want to make it quite clear and I mean this 
quite literally, Mr. Chairman: We, of course, are only an arm of the 
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President. We have very few statutory responsibilities. Ironically 
enough, one of the few which the Congress has seen fit to give directly 
to the Bureau of the Budget and the Director is this apportionment 
process that we are discussing here today, but by and large the re- 
sponsibility of the Director of the Budget derives from his role as staff 
adviser to the President. 

The actions he takes are at the behest of the President and usually 
in the name of the President, and so when certain things transpire, 
which seem to be, seem to some people to be the whim of some clerk, 
I usually take the opportunity to just check back and see the facts. 

You mentioned a certain admiral. I do not want to get into any 
personalities here, but one particular statement was made this winter 
that a program was delayed by some clerk in the Budget Bureau, 
and when | checked I found out that a particular program in which 
this man was interested had not gone ahead. It is easy and logical 
to assume that it is the Budget Bureau that did it. 

This particular decision, however, was made by the Budget Director 
after consultation with the Secretary of Defense, the Joint Chiefs of 
Staff and the President of the United States. These facts were not 
mentioned by the gentleman when he said that somebody had held up 
a program in which he had an interest. I just wanted to mention 
this to bring into context the problem. I do not think it resolves it 
completely. 

Mr. Hfésertr. Oh, no. 

Mr. Merriam. I do think that perhaps adds to the—— 

Mr. Hépert. I am grateful for the indulgence of the committee 
so I do not want to continue the argument on my side. There are so 
many things I could say and be specific. I thank you. 

Chairman Dawson. You are still for your bill? 

Mr. Héserr. I am still very strongly for the bill in spite of Mr. 
Merriam’s fine presentation, because, as I say, I do not want to 
continue it because there are so many matters that we can discuss ad 
infinitum. So many times so many sins are committed in the name of 
somebody else it is a wonder that more sins are not committed, 
admitted. 

Mr. Henperson. My series of questions would probably boil down 
to this, Mr. Merriam, to just one: Other than the provisions for 
apportionment in the Antideficiency Act would you say there is any 
legal authority for the President to withhold funds that Congress has 
appropriated for the execution of a specific project? 

Mr. Merriam. This is really a deep constitutional question. I 
would not want to give you an offhand answer. You have the whole 
role of the President as Commander in Chief, involved in this. This 
was, as I understand it, without trying to justify it, the basis on which 
Mr. Truman withheld funds for the extra wings for the Air Force. 
I would not want to give you a quick offhand answer to that except 
to reiterate what I said earlier, and that is that all other things being 
equal, as far as the present Chief Executive is concerned, he certainly 
feels himself bound by the specifics of the programs which the Con- 
gress has enacted. 

Mr. Henperson. Mr. Chairman, I had several examples similar 
to those that have been raised by Congressman Hébert and Congress- 
man Roosevelt, but it does not seem practical to merely throw at 
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Mr. Merriam specific examples of where funds have been withheld. 
The answer is obvious. 
Mr. Merriam. This is the fifth committee I have been before this 


spring on the question of apportionment, so I am quite familiar with 
most of it. 


Mr. Dawson. Mr. Poland? 

Mr. Potanp. Mr. Merriam, if I read your statement correctly, 
one of the major reasons for your objection to the Hébert bill is 
that it eliminates control over timing. If that is the case, and we 
accept Mr. Hébert’s amendment to read ‘‘seasonably used’”’ instead 
of “promptly used,’ you would not have much objection then, 
would you? 

Mr. Merriam. I would have to analyze that in the light of the 
context of the whole law, Mr. Poland. 

Let me answer you in an oblique way first because I think this is a 
point the committee should bear in mind. I thoroughly understand 
and have great sympathy with the frustration of individual Members 
of the Congress who do not hear about changes which take place, 
particularly those changes which I think probably everyone would 
agree, once they knew the facts, should take place and there are two 
things that I want to mention in that regard. 

First, as Congressman Lipscomb brought out, H. R. 8002, which 
would require this annual review of prior year authorizations, would, 
I think, provide the mechanism whereby Congress would have to take 
a look at changes that are anticipated, and I think to a very large 
extent enactment of that would obviate one of the reasons for Con- 
gressman Hébert’s proposal. 

Second, my understanding is that the Appropriations Committees 
are informed when these changes in programing requirements are 
made. 

If they are not, I certainly think they should be, and I want to 
say that very categorically. 

Chairman Dawson. Our next witness is Mr. Taber of the Ap- 
propriations Committee. 

Mr. Merriam. He can certainly answer that. 

Chairman Dawson. He is on his way up and I would appreciate 
it very much if you would remain until he comes in order that you 
might answer any questions that he might have. 

Mr. Poutanp. Your last suggestion, Mr. Merriam, brings me to a 
final suggestion. I know that the law requires when an apportion- 
ment or reapportionment in the judgment of the officer making it 
would indicate a necessity for a deficiency or supplemental, it has to be 
reported to Congress. Your last statement would indicate that you 
would favor a similar statement going to Congress, if, instead of a 
deficiency or a supplemental, there is an establishment of reserves, 
indicating rather specifically what contingency is to be provided for 
or what savings are to be made. 

Mr. Merriam. I think you have a real problem mechanically. But 
I think we have some two to three thousand apportionment actions a 
year and I doubt that the Congress would want to get bogged down in 
an enormous amount of paperwork that could be brought about if 
information is submitted on every one of those. I really think that the 
provisions of an annual review meet that question by and large. 

Mr. Potanp. Thank you. 
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Chairman Dawson. We thank you'very much: We are very much 
honored to have with us Mr. John Taber, Congressman Taber of the 
Appropriations Committee. 

We were waiting for you, Mr. Taber, because we wanted—— 


STATEMENT OF HON. JOHN TABER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW YORK 


Mr. Taser. I would like to say a word or two on the bill, H. R. 
11441. That thing is drawn in such shape that frankly I have not 
had the time to go ahead and draft out what ought to be in that if the 
purpose of it, if the purpose of the introducer had in mind—it says that 
notwithstanding any other provision of law, it shall be unlawful for 
any officer or employee of the United States or any department, 
bureau, or agency thereof to withhold or impound or otherwise prevent 
any moneys appropriated by Congress from being promptly used or 
applied by contract or otherwise for the purpose designated in the act 
appropriating the same. 

That is so drawn that—well, I have and I so expect you have, all 
of you, every month or so, an instance where some veteran or some 
soldier or sailor or Air Force man or something of that kind has been 
overpaid and they ask for help to get them out of their troubles. 
This would prevent the United States Government from withholding 
any money from the salary of any person either for income tax pur- 
pny or to levy a warrant. It is drawn in such a way that it is wide 


fy rankly, I do not like the bill anyway. I think that the Bureau 
of the Budget, acting under the President’s direction, ought to retain 
the authority that it has now in its ability to prevent things being 
spent that would be wasted. 

And it has been the general practice over the last 37 years for that 
to be done. But this Pill is so wide open and drawn in such a way 
that it would hit almost everything. 

Chairman Dawson. Mr. Hébert, will you explain the purposes of 
your bill as explained to us this morning? 

Mr. Héserr. Yes. The purposes of the bill, Mr. Taber—and I 
am not wedded to the language of it, I am not a lawyer and no lawyer 
drew it up forme. The objective of the bill is to prevent the Bureau 
of Budget or Comptroller of the Defense Department or any other 
agency from defeating the objectives of the expressed intent of the 
Congress through the device of withholding funds. In specifics that 
have been put in the record already, I have a reduction of the Marine 
Corps in mind. The anticipated reduction of the National Guard. 
In previous history the reduction of the Air Wings. The cancellation 
of the United States flush-deck carrier. Those are the instances | 
have in mind where the Congress has specifically said for something 
to be done and through the device of withholding of funds. The 
subject matter you bring up never entered my mind. 

I am not wedded to the language. I want the objectives accom- 
eertaeeten some good legal talent could draw up in proper language 
in the bill. 

Mr. Taser. Before the committee had hearings on it, it would seem 
to me it ought to be submitted to the legislative counsel with the idea 
of what you have in mind so the issue would be concentrated on what 
you have in mind. 


eee lle Ole 
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Mr. Hféserr. I submitted it to an able lawyer who is a counsel for 
a committee, I will put it that way. 

Chairman Dawson. A couple of amendments have been suggested 
to this bill to accomplish the ends they wanted to reach. They 
think that the will of the Congress is being flouted when the Congress 
appropriates for a certain definite thing with an idea to bring that 
thing into being and yet it isn’t brought into being. The funds are 
not expended and efforts are taken to circumvent the will of the 
Congress as to the specific thing. 

Mr. Taser. I don’t think there has been very much of that and I 
don’t think that there is anything there that should result in legisla- 
tion. But I do think before the committee considers it, it ought to 
be—— 

Chairman Dawson. Have you a comment to make on a companion 
bill we had introduced by Congressman Porter? It is not exactly 
on all fours 

Mr. Taser. That isn’t a bill that 

Chairman Dawson. That is a bill to put a penalty—it is a bill to 
meet the situation that was raised by the Postmaster General when 
moneys had been apportioned, when he spent it in a way different 
from the appropriation. He applied to the Bureau of the Budget 
several times for authority to go ahead and do what he wanted and 
he didn’t get it and then he came to the Congress and said he wanted 
more money or he was going to curtail the services. 

Mr. Taper. I see that that would be something that perhaps might 
be considered. But I haven’t had time to go into that one. I don’t 
have very much to say on that. I understand there was a provision 
in the supplemental appropriation act for 1958 that related to some of 
this. 

Frankly, without having these sections of the code in front of me, 
I would not want to go too deep into that proposition. I will try to 
look it over, see what it results in and I will write you about it. 

Chairman Dawson. That will be fine. 

Mrs. Harden, do you have any questions? 

Mrs. Harpen. No questions. 

Chairman Dawson. Any questions, Mr. Hébert? 

Mr. Héserrt. No, sir. 

Chairman Dawson. We will appreciate it very much if you will do 
that for us. 

Mr. Taser. I will be glad to. 

I will also write you about the Hébert bill. 

Chairman Dawson. Fine. 

Mr. Taper. At the same time. 

Chairman Dawson. Mr. Merriam of the Bureau of the Budget was 
waiting until you appeared because we thought maybe vou had some 
questions you would like to ask him. He waited for that purpose. 

Mr. Taser. I have seen many an occasion where it was necessary 
for the President to direct the impounding of certain funds. There 
are many occasions where not only is it necessary but it is very de- 
sirable. There are times when he has to act as he did last summer 
on certain things to prevent the expenditure of funds so that we would 
be above the lebt limit and the President has to keep those things 
down. 

Now, on top of that, there are a great many things that come up, a 
great many changes that come up, like a lot of the changes with refer- 
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ence to the management and. deployment and distribution of the 
Military Establishment that if you are going to be wise and.look ahead 
and have your organization up to date, you can’t spend a lot of money 
on some things that are out of date. And you can’t take advantage of 
the new things that are in order and that are needed. 

Chairman Dawson. Any questions? 

Mr. Henperson. No questions. 

Chairman Dawson. Mr. Poland? 

Mr. Potanp. No questions. 

Chairman Dawson. Thank you very much, Mr. Taber. We have 
been highly benefited by your appearance and we feel demeanored. 

Mr. Taser. Thank you, sir. I am sorry I couldn’t get here on the 
schedule. 

Chairman Dawson. We will hold things for you anytime. 

Mr. Taser. Thank you. 

Mr. Poranp. To clarify one matter in that last question with 
Mr. Merriam. 

Chairman Dawson. Yes. 

Mr. Potanp. I wasn’t certain, Mr. Merriam, in response to the last 
inquiry that I made, whether you had reference to a great snowstorm 
of reports as to being involved in the apportioning process. 

Mr. Merriam. Yes. 

Mr. Potanp. Because my question was directed only to the estab- 
lishment of reserves and I was wondering if you meant to convey the 
impression that in the process of establishing reserves it was done so 
frequently and in so many instances that it would be difficult for 
Congress to consider and review the action taken in establishing them. 

Mr. Merriam. Well, I can’t give you the number of reserves set up, 
but there are a lot of small ones, of course, little amounts waiting for a 
construction program to be firmed up, for example. There would be 
in numbers a considerable volume of them. 

Mr. Ponanp. But not as large as the apportionment process? 

Mr. Merriam. Oh, no. 

Mr. Potanp. So my question really tried, taking your oblique 
approach, to establish the same kind of reporting process when you 
are withholding money as you were when you are incurring a de- 
ficiency or supplemental. It seems to me that it would be logical to 
give Congress the same kind of information, when you are trying to 
save money appropriated by Congress for a given purpose as when 
you are in danger of a deficiency. 

Mr. Merriam. We do periodically, of course. Not on a regular 
basis, but periodically we do get inquiry about and transmit the list 
of all the reserves that are established at the moment. 

Mr. Potanp. This would obviate the suggestion made today that 
sometimes the action of the Bureau is arbitrary? 

Mr. Merriam. [| think it is worth exploring, Mr. Poland. 

Mr. Dawson. Thank you very much. 

We have a letter from Senator Mansfield supporting this legislation 
and in which he recites the benefits that have already been referred 
to this morning, for instance, the appropriations for the National 
Guard, the appropriation of $32 million to be spent during the fiscal 
oa and release of all of this money would have given an economic 
boost to many of the communities throughout the Nation and so forth, 
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and he recites other instances. That will be introduced at this point 
in the record. 


(The letter referred to is as follows:) 


Unrrep Srares SENATEs, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS, 
May 20, 1958. 
Hon. Witt1am L. Dawson, 
Chairman, Executive and Legislative Reorganization Subcommittee, 
Committee on Government Operations, Washington, D. C. 


Dear Mr. CuarrRMAN: As a cosponsor of companion legislation in the Senate, 
I am taking this opportunity to urge that your subcommittee give extensive 
consideration to and favorably report H. R. 11441, a bill to prohibit the with- 
holding or impoundment of appropriations. 

During the time that I have spent in Congress, both as a Representative and 
Senator from Montana, I have been constantly amazed at the amount of dis- 
cretionary power placed in the hands of the Bureau of the Budget and department 
and agency heads in withholding and impounding of funds appropriated by 
Congress for specific purposes. Such control thwarts the expressed views of 
Congress and hamstrings the activities of numerous Federal departments and 
agencies, 

During recent years I have encountered too many instances where funds have 
been impounded when they could have been utilized to good advantage and would 
have benefited many segments of our economy. I do not feel that Congress 
appropriates money without giving due consideration to the need and justification 
of these various programs. 

In the instance of the National Guard, Congress made available for the current 
fiscal year $32,300,000 for the construction of National Guard armories and 
facilities. However, only $10 million was released and later in the year an addi- 
tional 14 million program was announced. This left $18 million held in abeyance 
and not available for necessary construction. 

It was my feeling that when Congress appropriated the $32,300,000 it was 
intended that the money should have been spent during the current fiscal year. 
The release of all of this money would have given an economic boost to many 
of the communities throughout the Nation. 

The administration did not request any additional funds for this program in 
the fiscal year 1959 but intends to release the remaining $18 million. This arbitrary 
action is in my opinion contrary to the intent of congressional action. 

As you will recall, in June of 1955 the Senate adopted an amendment to the 
defense appropriations bill which provided an additional $43 million to prevent 
the reduction in the Marine Corps from 215,000 to 193,000 men. This amendment 
was included in the measure appropriated for the Defense Department but the 
Secretary of Defense did not release the funds in their specified purpose and he 
went ahead with the order to reduce the Marine Corps force. 

There have been many instances in other departments and agencies of the 
Government which would testify to the need for an enactment of legislation 
along the lines of H. R. 11441. 

I want to commend you, Mr. Chairman, for acting expeditiously in this matter 
and I hope that the full Committee on Government Operations can report this 
measure favorably in the very near future. 

With best personal wishes, I am 

Sincerely yours, 
Mike MANSFIELD. 

Chairman Dawson. We are very grateful to you, Mr. Merriam. 
You are welcome and we feel honored to have you down with us. 

Mr. Merriam is from Chicago and I am from Chicago. 

Our next witness will be Mr. Medley, Comptroller, General Serv- 
ices Administration. Mr. Medley, thank you very much. 

(Off the record.) 

Chairman Dawson. Mr. Medley? 
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STATEMENT OF MAX K. MEDLEY, COMPTROLLER, GENERAL 
SERVICES ADMINISTRATION 


Mr. Mepuey. Mr. Chairman, I have no prepared statement. We 
are appearing at the request of the committee, which it is always a 
privilege todo. Frankly, in view of the very exhaustive way in which 
these bills have been discussed by their authors, as well as members 
of the committee, there is very little that we can contribute. We 
would, with the chairman’s permission, address ourselves solely to 
H. R. 11441 and the companion bills. 

H. R. 11441 covers a policy matter and is a matter for Congress to 
decide. Under the present working of the bill, for reasons heretofore 
indicated, we would not favor enactment. I might read two short 
paragraphs from Mr. Floete’s letter of May 5 which stated: 

It is the policy of GSA to use funds made available to it for the purposes speci- 
fied in annual appropriation acts. The length of the Federal budget cycle is 
such as to panekade 100 percent accuracy in forecasting program execution and 
related financial requirements; consequently, there have been a few instances 
in the past where a change in conditions, in circumstances, necessitated adjust- 
ments in programs covered by appropriations. In the interest of efficiency and 
economy of government operations GSA believes that executive agencies should 
have flexibility in the execution of programs authorized by the Congress so that 
adjustments can be made when conditions warrant. 

The primary purpose, as this committee knows better than any 
other, for the creation of GSA was to save money. We are striving 
always to reduce our costs of operation to achieve a lower unit cost 
of doing business. When we have a chance to save some money, we 
naturally believe that it is the will of this committee as well as the 
will of Congress to do our work cheaper. If we can by so doing save 
some money, we do our best to save it. 

This leads to a case in point. As a result of some of the things that 
were discussed this morning—specificially, the ceiling on the debt 
and so forth—the volume of sales to other agencies of common use 
supplies dropped off earlier in the year—particularly sales to the 
Defense Department. This phase of GSA’s operation is basically a 
merchandising business and when your volume falls off you have to 
cut your cost proportionately. As a result some of the planned 
expansion which we had heretofore envisioned at the time the budget 
estimate was prepared did not take place. As a result we will turn 
back four or five hundred thousand dollars from the annual ap- 
propriation for the expenses of operating the Supply Distribution 
System. 

We think and we hope Congressman Hébert will agree that is 
prudent business and that it is in accord with the best interests of the 
Government. 

Chairman Dawson. GSA is to be congratulated for turning back 
some money. It is not the purpose of this committee to go into that. 
I am concerned not with what you are turning back but what you are 
giving away. But we will go into that at another time. 

Mr. Hésert. I suggest that they make a good investigation on how 
to save more money. They have devised a fine way to save money. 
In the Federal building in New Orleans they cut down the cleanin 
force and cut it down to such a point that the New Orleans Federa 
building is only cleaned every other night. You can save that money 
if you do not clean it at all. 
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Chairman Dawson. I am wondering whether that is in one of the 
buildings where they fired all of the old employees of the Government 
and now got in a private concern to do the cleaning. Those people 
used to work for the Government, considered they were a part of the 
Government, and had been there for years; they fired all them. 

Mr. Hézerr. That is since I left New Orleans. My office staff 
come in an hour earlier and clean it up and keep it in good shape, so I 
have a clean office. 

Mr. Meptey. The level of cleaning service we have been able to 
perform in cleaning buildings has been considered inadequate and 
GSA has so testified before the Appropriations Committees. 

Mr. Héserr. It is Congress fault we do not give you any money. 
That is a new cry. 

Mr. Mepuey. No; I would not say that it is anybody’s fault. 
We take the money we get, Mr. Hébert, and we do the best we can. 

Mr. Hésert. I know that. 

Chairman Dawson. Thank you very much for your contribution 
this morning. We are happy to have you with us. 

We have Col. John T. Carlton, the Reserve Officers Association of 
the United States. 


STATEMENT OF COL, JOHN T. CARLTON, EXECUTIVE DIRECTOR, 
RESERVE OFFICERS ASSOCIATION OF THE UNITED STATES 


Colonel Cartron. In the interest of time, it might serve just as 
good a purpose if I were permitted to file with the committee a copy 
of the statement which we have made and summarize it briefly, which 
I can do in about one paragraph. 

Chairman Dawson. Fine. 

Colonel Cartron. We subscribe to the views expressed by Mr. 
Hébert. We havea high regard for him, but we have a higher regard 
for the Constitution of the United States and for the principle which 
he is seeking to advance here. 

Our statement in the record will include a resolution adopted by our 
national association at its convention last June in which we set out 
very briefly, but I think very pointedly, the principles Mr. Hébert 
seeks to advance in his bill; so with the permission of the Chair and 
in the interest of time I should like to file this statement with the 
committee. 

Chairman Dawson. Fine. 

(The prepared statement of Colonel Carlton is as follows:) 


STATEMENT oF Cot. JoHN T. Cartron, Executive Director, RESERVE OFFICERS 
ASSOCIATION OF THE UNITED STATES 


Mr. Chairman and members of the committee, i# is a privilege to have the 
opportunity to or before your committee to present the view of this association 
with respect to H. R. 11441, a bill entitled ‘‘A bill to prohibit the withholding or 
impoundment of appropriations,’ sponsored by Representative Hébert, of 
Louisiana. 

It may occur to you, Mr. Chairman, to inquire as to what special interest the 
ROA has in a measure dealing only indirectly with the military, and apparently 
far afield from the interests of the civilian components of the military services. 

You are aware, of course, of the point I should like to make for the record— 
that our association is composed of the most keenly interested and active officers 
among the citizen-reservists in our Nation. We seek not only to meet our military 
obligations to our country; we also take most seriously our obligations as citizens, 
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and as citizens no public policy is outside our interest and activity. The fact is, 
however, that our association was brought sharply up against the issue of what we 
consider excessive exercise of authority time after time when the Budget Bureau 
made military decisions. We believe that the Congress must take corrective 
action when a fiscal agency, trained and manned to advise on fiscal matters, 
becomes the all-powerful, sacrosanct arm of the Government making decisions 
far afield of congressional intent. 

It would appear to us, Mr. Chairman, that the Congress in creating the Bureau 
of the Budget in fact did create a governmental Frankenstein—although we would 
not wish an inference that the term implied disparagement either to the patriotic 
citizens who labor for budget, or who serve in the Sonigeeet 

It seems to us that reconsideration of the role and function of the Bureau of the 
Budget would find it logical placement within the Department of the Treasury. 
There it would be a fully responsible agency, within the framework of constitu- 
tional government, and responsive, in the same degree of all such agencies, to the 
Congress. 

In brief, we appear in support of this measure, and of the principle sought to be 
effectuated therein. 

In this connection, with your permission, I should like to put into the record 
at this time our Resolution No. G—8, of our 31st annual convention, which resolu- 
tion was adopted by that convention at Santa Barbara, Calif., on June 29, 1957. 
It therefore constitutes a mandate upon this association to effectuate, or to con- 
tribute to the effectuation, in any proper manner available to us, of the principle 
embodied in Mr. Hébert’s bill. 

We need not enlarge unduly on that principle. It is inherent in the wording 
of the bill itself, as well as in our resolution. We feel that the Congress, when it 
authorized the creation of the Bureau of the Budget, envisaged an ageney whose 
aim would be to contribute to the effectiveness of Government by advising both 
the executive and legislative branches on fiscal matters, with particular respect 
to the accuracy with which their operations and expenditures complied with 
congressional mandates. We feel sure it was not the intent, though it has become 
the effect, of that legislation, that the Bureau of the Budget should in fact assume 
the legislative function constitutionally reserved to the Cokarent of determining 
how the Tax Revenue of the United States should be expended. 

We believe, therefore, that it was inadvertent, and indeed contrary to con- 
gressional intent, that legislative powers of this kind, or of any kind, should be 
vested in an executive agency. 

To the degree to which your committee finds that this has been the effect of 
the legislation which created and empowered the Bureau of the Budget, we feel 
that you should, as we feel sure you will, take corrective action. 

Please accept our sincere appreciation of the privilege of appearing before 
you on H. R. 11441. 


CONGRESSIONAL APPROPRIATIONS 





‘‘Whereas our Federal Government was organized on a check and balance 
system and the United States Constitution specifically designates the authority 
of each of the three branches of our Government; and 

‘‘Whereas the several administrations in the last decade have permitted the 
Bureau of the Budget (an agency of the executive branch) to exercise a veto power 
over the policies and appropriations enacted into the law by Congress by the 
menas of ‘freezes’ and arbitrary restrictions; be it 

‘Resolved, That ROA (in convention assembled) declares the action of the 
Bureau of the Budget in freezing portions of appropriation laws enacted by the 
Congress (in lieu of requesting the Congress to repeal appropriations deemed 
unnecessary by the executive branch) is an invasion of the powers and responsi- 
bilities of the legislative branch by an agency of the executive branch of our 
Federal Government and constitutes a current constitutional crisis in our Federal 
Government.” 

Adopted by the Reserve Officers Association of the United States in the 31st 
annual Convention assembled at Santa Barbara, Calif., this 29th day of June 1957. 


Chairman Dawson. We will enter here a statement from the 
United States Chamber of Commerce. 
(The statement referred to follows:) 
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CHAMBER OF COMMERCE OF THE UNITED STATEs, 
Washington, D. C., May 27, 1958. 
Hon. Wm. L. Dawson, 
Chairman, Subcommittee on Executive and Legislative Organization, House 
Government Operations Committee, Washington, D. C 


Dear Mr. Dawson: The Chamber of Commerce of the United States strongly 
urges that your subcommittee reject H. R. 11441, to prohibit the withholding or 
impoundment of appropriations. This bill is cbjectionable on several grounds: 

(1) It would reduce the effectiveness of present budgetary controls over Federal 
operations. Under the executive budget system approved by Congress and in 
operation since 1921, the Chief Executive is responsible not only for preparing 
and submitting an executive budget to Congress each year, but once it has been 
approved by Congress, he also must assume responsibility for assuring its execution 
in the most efficient and economical manner. The principal tools available to the 
President for assuring efficient and economical administration are the apportion- 
ment and reserve powers granted to him by law. 

(2) In operations of the magnitude and complexity carried on by the Federal 
Government, considerable changes can and do occur from the time of the inception 
of the budget and passage of the appropriation bills until the appropriations are 
fully executed. Changes in program requirements occasioned by economic, 
international, political and other factors make it imperative that the Chief 
Executive, through his principal staff arm, the Bureau of the Budget, be able to 
withhold or reserve appropriated funds which cannot be used wisely or efficiently. 

It is assumed by Congress that the budget is fundamentally a set of estimates, 
and that subsequent conditions may require supplementary funds. By the same 
token it must be recognized that the original estimates of funds and appropriations 
made may exceed the actual needs of Federal agencies. Recognizing this fact, 
the Chief Executive must be able to withhold funds from agencies in order to 
deter the wasteful use of Federal fiscal resources. 

(3) Traditionally an appropriation has been considered a “ceiling” or limit 
upon expenditures which can be made by Federal agencies for the purposes 
designated by Congress. It has not been considered a mandate to spend. Ina 
1951 report to the House on an amendment to the Antideficiency Act, the House 
Appropriations Committee stated: 

“Appropriation of a given amount for a particular activity constitutes only a 
ceiling upon the amount which should be expended for that activity. The 
administrative officials responsible for administration of an activity for which 
appropriation is made bear the final burden for rendering all necessary service 
with the smallest amount possible within the ceiling figures fixed by Con- 
gress * * *,” 

The current fiscal situation emphasizes even more the necessity for recognizing 
an appropriation as a ceiling rather than a mandate to spend. 

(4) The terms of this bill are such that it would “be unlawful for any officer, 
agent or employee of the United States, or any department, bureau or agency 
thereof, to withhold or impound or otherwise prevent any moneys appropriated 
by the Congress from being promptly used * * *,’’ Such a broad provision has 
the effect of penalizing efforts to achieve efficiency and savings for the taxpayer. 
Being directed to spend promptly funds which have been appropriated, regardless 
of the circumstances which may prevail in any one case, would tend to encourage 
profligacy and fiscal irresponsibility of the worst kind. 

(5) The Bureau of the Budget, through its assiduous efforts to assure the 
efficient use of funds has upon several occasions in the past called the attention 
of Congress to savings which it has been able to effect through its power to appor- 
tion funds and establish budgetary reserves. For example, in several instances 
involving pay raises for Federal employees, the Bureau of the Budget was able to 
absorb the cost of substantial portions of pay increases through the judicious use 
of its apportionment and reserve powers. In fiscal year 1952 it was able to save 
approximately $310 million; in fiscal 1955, $138 million; and in fiscal 1956, $220 
million. Then, too, in fiscal 1954 it was able to save $500,000 by establishing 
reserves in connection with reductions in labor costs for printing in the Federal 
Government. In fiscal 1954 it notified the Senate that reserves for savings early 
in that year had reached $58 million—savings which would increase considerably 
before the end of that year. 

Certainly it would be unwise from the standpoint of responsible fiscal manage- 


ment for the Congress to close the door to the realization of such savings in the 
future. 
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Z ge appreciate your making this letter a part of your record of hearings on 
this bill. 
Cordially yours, 
CLARENCE R. MILEs, 
Manager, Legislative Department. 


Chairman Dawson. Now, from the General Accounting Office, 
I think—do you have a statement that you will leave with us, Mr. 
Moore? 

Mr. Moore. Yes; Mr. Chairman, I have a prepared statement here 
if you want to—in the interest of time you may just file this statement. 

Chairman Dawson. Fine. 

(The prepared statement of Mr. Moore is as follows:) 


SraTEMENT oF JoHN W. Moore, Leeisuative AtrorNey, OrricE or GENERAL 
CouNnsEL; ACCOMPANIED By Steve M. Brown, Associate Drrecror, Ac- 
COUNTING AND AvupITING Poticy Starr, aND OwEN A. KANE, LEGISLATIVE 
ATTORNEY, OFFICE OF LEGISLATIVE LIAISON, GENERAL ACCOUNTING OFFICE 


Mr. Chairman and members of the subcommittee, we are pleased to appear 
before this subcommittee today and will be glad to assist you in any way we can 
in your consideration of the bills H. R. 7103 and H. R. 11441. 

. R. 7103 proposes to amend section 3679, Revised Statutes, as amended, 
which is commonly referred to as the Antideficiency Act. The present penalty 
provision contained in subsection (i) (1) of this act is applicable only to violations 
of subsections (a), (b), or (h) of the act. The amendment proposed by H. R. 7103 
would make this penalty provision also applicable to violations of subsection (c) (1) 
of the act. Subsection (c) (1) requires that, with certain exceptions, all appro- 
priations or funds available for obligation for a definite period of time shall be so 
apportioned as to prevent obligation or expenditure thereof in a manner which 
would indicate a necessity for deficiency or supplemental appropriations for such 
period; and that all appropriations or funds not limited to a definite period of time, 
and all authorizations to create obligations by contract in advance of appropria- 
ome, an be so apportioned as to achieve the most effective and economical use 
thereof. 

Subsection (d) of the act places the responsibility for making the apportion- 
ments of appropriations available to the legislative ee the judiciary, or the 
District of Columbia, upon the officer having administrative control of such appro- 
priations and the rao for making apportionments of other appropriations 
upon the Director of the Bureau of the Budget. H. R. 7103 would make any of 
those officers subject to the penalty provisions in subsection (i) (1) if he violated 
the mandatory provisions of subsection (c) (1). 

We seriously doubt that this proposal would have much more deterrent effect 
than the present mandatory requirements of subsection (c) (1). While there 
have been numerous violations of subsections (a), (b), or (h) of the act which 
were subject to the present penalty provisions, we are not aware of a single case 
in which an officer or employee Saived has been fined, imprisoned, or removed 
from office. It would be even more unlikely that the penalty provision would ever 
be enforced against an officer responsible for apportioning appropriations. We 
believe that public opinion, alone, is a more effective deterrent than the legislation 
here proposed. 

It seems to us that the problem involved is one of good administration of posi- 
tive law rather than a deficiency in the law itself. 

H. R. 11441 would, notwithstanding any other provision of law, make it 
‘unlawful for any officer, agent, or employee of the United States, or any depart- 
ment, bureau, or agency thereof to withhold or impound or otherwise prevent any 
moneys appropriated by the Congress from being promptly used or applied by 
contract or otherwise for the purpose designated in the act appropriating the 
same.’ Whether the withholding, impoundment, or prevention of prompt use 
or application of appropriations should be made unlawful is a matter of policy 
primarily for determination by the Congress. We feel, however, that some possi- 
ble effects of this proposal should be studied very carefully before any favorable 
action thereon is taken. 

H. R. 11441 would not only supersede the authority contained in subsection 
(ec) (2) of the Antideficiency Act but would make the exercise of such specific 
authority unlawful. Subsection (c) (2) authorizes the Director of the Bureau 
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of the Budget, or other apportioning officer, in apportioning any appropriation, 
to establish reserves to provide for contingencies, or to effect savings whenever 
savings are made possible by or through changes in requirements, greater effi- 
ciency of operations, or other developments subsequent to the date on which 
such appropriation was made available. This provision was enacted when the 
Antideficiency Act was completely revised by section 1211 of the General Appro- 
priation Act, 1951. 

Language to revise the Antideficiency Act had been drafted by the General 
Accounting Office and the Bureau of the Budget at the request of the Subcom- 
mittee on Deficiencies, Senate Committee on Appropriations, 80th Congress, and 
jointly submitted to that subcommittee by a report dated June 5, 1947, B—-66949. 
The new subsection (c) (2) was enacted in substantially the same language recom- 
mended in that report. The explanation contained in that report for the new 
subsection (ce) (2) points out that there was no general statutory authority under 
which appropriated moneys could be reserved so that any savings accruing early 
in a fiscal year from causes other than reduced personnel requirements might be 
returned to the Treasury. The natural tendency was to obligate such savings 
toward the end of the fiscal year even though there may have been no essential 
need therefor. Briefly, there was no specific authority such as would be necessary 
to provide a continuous review of all appropriations, funds, and contract author- 
izations in order to insure that such funds would not be needlessly obligated in 
cases where circumstances developing after the formulation of the estimates or 
after the enactment of the appropriation act had made it clear that such appro- 
priations, funds, or contract authorizations were in excess of actual requirements. 

In reporting out this legislation, the House Appropriations Committee explained 
the purpose of the Antideficiency Act amendments in the following terms at 
page 9 of the House report. 

“Appropriation of a given amount for a particular activity constitutes only a 
ceiling upon the amount which should be expended for that activity. The 
administrative officials responsible for administration of an activity for which 
appropriation is made bear the final burden for rendering all necessary service with 
the smallest amount possible within the ceiling figure fixed by the Congress. 
Every official of the Government who has responsibility for administration of a 

rogram must assume a portion of the burden for the deficit in the Federal 

reasury. In the first place, he must take into account the condition of the 
Federal finances when he recommends to the Bureau of the Budget the amount 
which, in his judgment, is necessary for supporting his activity. In the second 
place, it is his responsibility to so control and administer the activities under his 
jurisdiction as to expend as little as possible out of the funds appropriated.” 

It is our view that subsection (c) (2) authorizes the reservation of appropriations 
or funds for only two purposes: (1) To provide for contingencies and (2) to effect 
savings. The latter purpose to effect savings is restricted to instances where the 
savings are made possible by or through (1) changes in requirements, (2) greater 
efficiency of operations, or (3) other developments, all three of which must have 
occurred subsequent to the date on which such appropriation was made available. 
The apportioning officer is further required to recommend to the Congress the 
rescission of any amounts so reserved and determined by him not to be required to 
-“— out the purposes of the appropriation concerned. 

e believe that this limited authority to reserve appropriations or funds con- 
tained in subsection (c) (2) can serve a very useful purpose and doubt that 
H. R. 11441 is intended to prohibit reservations for contingencies or the effecting 
of savings made possible by or through changes in requirements, greater efficiency 
of operations, or other developments subsequent to the date on which the appro- 
priation involved was made available. If the object of the bill is to prevent delays 
in the prosecution of projects or programs or to prohibit establishment of reserves 
or the withholding of funds for the purpose of curtailing or eliminating projects 
or programs for which funds have been appropriated, it is suggested that language 
to that effect might more appropriately be added as a proviso following the first 
sentence of subsection (c) (2) of the Antideficiency Act, or possibly as a proviso 
in the appropriation for each project desired to be so limited. This would not 
impair the authority to effect savings in appropriate cases and yet might accom- 
plish what is intended by this bill. 


Chairman Dawson. I believe that concludes the witnesses for this 
morning and the hearing is closed. 
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Mr. Hébert, I will give you notice of future developments. 

Mr. Hésert. Thank you for your gracious courtesy. 

Chairman Dawson. | want to thank you for the purposes of your 
bill. I think it serves a good purpose. 

I appreciate very much the objectives of your bill and also the 
gentlemen who testified, what they are trying to do. If you will 
submit to us that amendment you had in mind, which you thought 
would improve your bill to keep it from being too general, I would 
appreciate it, and it would help us in our deliberations. 

Thanks very much to everybody. 

(Whereupon, at 12:50 p. m., the subcommittee adjourned.) 


x 





